The Article 32 Investigating Officer’s Guide

1.  Purpose.  This guide addresses issues that frequently arise during the course of pretrial investigations conducted pursuant to Article 32, Uniform Code of Military Justice (UCMJ).  This guide is not, however, intended to be a comprehensive source.  Certified judge advocates appointed as an Article 32, UCMJ, investigating officer (IO) are highly encouraged to conduct independent legal research.  If the IO is not a certified judge advocate, he must seek out legal advice from the legal advisor.

2.  Scope of the investigation.  The IO shall inquire into to the truth of the charges, consider the form of the charges, and recommend appropriate disposition of the charges.
  
    a.  The IO compares the evidence presented during the investigation to the elements of the charged offense(s) to determine whether there is evidence to support each element of each offense.  The standard of proof is whether reasonable grounds exist to believe that the accused committed the offense(s) alleged.
  The reasonable grounds standard is a low evidentiary standard, often referred to as “probable cause.”  This standard of proof protects an accused against baseless charges.

    b.  The IO examines the form of the charges by comparing them to the model specifications, which can be found in Part IV of the Manual for Courts-Martial (MCM), and within the Military Judge’s Benchbook.
  The IO cannot make changes to the charges, but can recommend changes.  If the evidence indicates the accused committed an uncharged offense, the IO may investigate the uncharged offense, provided the accused receives notice and the opportunity to exercise all applicable rights with respect to all uncharged offenses.

    c.  The IO must recommend disposition of the charges.  The recommendation is advisory; it is not binding upon anyone.  There is a wide range of potential recommendations, from dismissal to referral of charges to a general court-martial.
  The disposition decision should be based upon the evidence presented, the nature of the offenses, any mitigating or extenuating circumstances, the character and military service of the accused, the interest of justice, and any other relevant factors.  The goal should be a disposition that is warranted, appropriate, and fair.  

3.  The requirement to be fair and impartial.  The law considers the IO to be a judicial officer.
  As such, the IO must remain fair and impartial in the conduct of the investigation.  Additionally, it is important that any reasonable party or spectator perceive the IO as fair and impartial.  The IO must avoid any ex parte conversations
 with either side until final disposition of the charges.
  Do not send electronic mail (E-mail) to either party (including counsel) without copying the other.   

4.  Composition  

    a.  Defense counsel  

        (1) The accused has the right to be represented by qualified and certified military defense counsel.  The accused may, however, knowingly and voluntarily waive the right to counsel.
  At a minimum, the accused will have a military defense counsel detailed to represent him.  The accused may request an individual military counsel (IMC), either in addition to, or instead of, his detailed counsel.  The accused can also retain civilian counsel at no expense to the United States.  Civilian counsel is usually in addition to military counsel.  The accused retains the same rights to military counsel whether civilian counsel represents the accused or not.

        (2) In many cases, the defense counsel seeks to thoroughly examine Government witnesses under oath, in order to establish the witnesses’ version of the facts prior to any later administrative or disciplinary proceeding.  Defense counsel may also use the Article 32, UCMJ, pretrial investigation as a tool to conduct discovery.  Both of these are lawful goals.  The defense is often preparing its case for trial, or preserving evidence it believes may not be available at trial.  It is not unusual for the defense to request adverse witnesses in order to accomplish these goals.  

        (3) There are a wide variety of approaches pursued by the defense in a pretrial investigation.  Often, the defense does not present its case at all.  Occasionally, the defense may present its entire case, attempting to persuade the IO to recommend dismissal or other favorable disposition of charges.  The defense may also seek to develop legal issues or objections it intends to pursue at any later proceeding.  While this too is a proper goal, the IO must conduct the investigation in strict accordance with applicable law to avoid unnecessary error.  The IO should allow the defense to pursue its case as it sees fit, within applicable rules.     

    b.  Trial counsel.  Although, not required by law, trial counsel (TC) will ordinarily represent the Government.  The TC attempts to present enough evidence to prove that there are reasonable grounds to believe the accused committed the offense(s) charged.  Often, the TC presents the Government’s case expeditiously, conserving time and resources while divulging enough evidence to satisfy his burden of proof.  Occasionally, the TC has other goals.  The Government may present its entire case to get an independent evaluation of the case’s strength or weakness.  The Government may also seek a neutral and detached recommendation as to disposition.  The Government may also want to preserve evidence it believes may not be available at trial.  It is important to keep in mind that the trial counsel’s goals do not coincide with those of the IO.  The Government should, however, be allowed to present its case as it sees fit, within applicable rules.  

    c.  Court reporter.  A court reporter may be assigned to record the hearing and provide a verbatim transcript.  The investigation may need other support personnel, such as an interpreter or security manager.

    d.  Legal advisor.  If the IO is not a judge advocate, a judge advocate should be assigned to the investigation to provide legal advice to the IO as needed.  This judge advocate is the legal advisor.  The legal advisor need not be present during any of the proceedings.  The legal advisor must also be fair and impartial; any bias by the legal advisor may taint the IO.
  Anyone who provides advice to the IO must be fair and impartial.
  The IO should seek both the trial and defense counsel’s legal position or argument on any issue, but should not seek independent legal advice from the trial or defense counsel.  Remember to avoid ex parte communications.

5.  Required resources and documents.  The IO should receive a letter appointing him as the IO in the case.  A copy of the charge sheet is usually an enclosure to the appointing letter. The appointing letter usually details both Government and defense counsel.  The appointing letter should indicate whether the IO has the authority to grant continuances.  It also usually states when the report of investigation is due.  The appointing letter may also provide other information regarding administrative support.  

    a.  The IO must read and become familiar with Rule for Courts-Martial (R.C.M.) 405 and Article 32, UCMJ.  Failure to comply substantially with the requirements of Article 32, UCMJ, may result in delay in disposition of the case by requiring corrections of the defects in the Article 32 proceeding or disapproval of the proceedings.

    b.  The IO must obtain and familiarize himself with the pretrial investigation procedural guide (PIPG).  The PIPG is a script to be used at the investigation.  The PIPG is enclosure (1) to The Article 32 Investigating Officer’s Guide.

    c.  The IO must obtain and familiarize himself with the Investigating Officer Report (DD Form 457).  Any law center should have this form.  An example is provided at Appendix 5 of the MCM.

6.  Preliminary conference.  Arrange a preliminary conference as quickly as possible with the counsel.  The accused can be present during this preliminary conference if the defense or the accused desires.  Use enclosure (2), the preliminary conference guide.  This allows counsel to come prepared.  The preliminary conference guide can be used via E-mail, or as the agenda for a conference telephone call.  The preliminary conference is necessary to ensure the investigation proceeds smoothly once begun.

7.  Initial session.  The preferred method of conducting an Article 32 investigation is to have two sessions, both on the record.  The first session is the initial session.  During the initial session the accused is informed of his rights
 and the accused elects counsel.  At this initial session, proceed through page 5 of the PIPG.  Any issues regarding witnesses or evidentiary matters are also addressed and settled.  The date for the completion of the majority of the Article 32 is set.

8.  Practice notes
    a.  R.C.M. 405 suggests that the IO reviews the evidence in preparing for the investigation.
  This would require the IO to examine NCIS investigations, police reports, preliminary inquiries, JAGMAN investigations, etc., to prepare for the investigation.  In practice, counsel prepare and present the evidence to the IO at the hearing.  Counsel (particularly the defense) often prefer that the IO not examine information prior to the hearing.  This practice does not, however, prohibit the IO from requesting or soliciting additional evidence.

    b.  R.C.M. 405 indicates that the IO informs the accused of the witnesses and other evidence known to him.  This also suggests that the IO typically conducts an investigation prior to the hearing in order to identify necessary witnesses and evidence.  In practice, however, counsel initially decide which witnesses and evidence to present.  As a matter of common practice, the IO asks Government and defense counsel at the beginning of the hearing to list the witnesses and evidence each intends to introduce for consideration.

    c.  In practice, the IO usually does not need to conduct any preliminary investigation.  If the IO does conduct some type of preliminary investigation, he needs to inform counsel on the record what occurred and what information he learned. 

9.  Continuances.  The appointing order (or in some other written document) should indicate whether the IO has the authority to grant continuances.  The IO should require counsel to submit a written continuance request prior to (or contemporaneous with) the date of the continuance.  The best practice is to have the continuance submitted, via the IO, to the appointing authority.  This practice may eliminate later speedy trial issues
 because the appointing authority may exclude the delay.

    a.  See enclosure (3) for a sample continuance request.  Most counsel also have one-page forms for simple continuance requests.  The key is written documentation; E-mail is also sufficient.  Make a copy of any continuance request(s) and mark them as an investigative exhibit (IE).  Trial counsel should retain the original(s).

    b.  Many times, the accused will waive the pretrial investigation as part of a pretrial agreement (PTA) with the convening authority.  The continuance requests nevertheless retain a critical function in the military justice process because they are used to document delay that may be excluded from speedy trial calculations.

    c.  If both parties desire a continuance, as a general rule, grant it.  Do not, however, grant open-ended continuances (such as until a medical examination or tests are completed).  Rather, require a date certain.  Conduct reasonable estimates of the time necessary to complete pending action or conduct additional preparation, and set a date.  The date can be adjusted if necessary.

    d.  Where one party opposes a requested continuance, the IO should discuss the matter with both counsel.  The IO should attempt to balance the legitimate interest in timely investigation of charges against the need for thorough presentation of the case, and the rights of the accused.
  Fairness and reason should be your guide.  While lawyers often claim a full schedule, keep in mind that Saturdays, Sundays, and evenings are often open.

    e.  Sometimes denying a continuance request is the correct result.  The IO should be extremely cautious, however, in denying a continuance request made by the accused in order to obtain civilian counsel, or to ensure the presence of his counsel of choice.  Denial of the accused’s rights to counsel will almost always result in a later judicial order to re-open the pretrial investigation.    

10.  Witness requests.  The IO may need to rule on defense requests for witnesses.  R.C.M. 405 requires the IO to determine witness availability.  Ultimately, your ruling is advisory in nature because the IO is not provided a budget, or the authority to abate the proceedings.  Often the IO’s ruling prompts the Government to provide the witness.  If not, the ruling is important to later legal challenges to the investigation.  The defense should provide a timely request containing a synopsis of the expected testimony that demonstrates why the witness is relevant to the investigation, non-cumulative, and available.

    a.  Any witness whose testimony would be relevant to the investigation and not cumulative shall be produced if reasonably available.
  This is a balancing test.  “Reasonable availability,” timeliness, and cumulative witnesses or evidence are each discussed in detail in separate sections of this guide.  Thinking through each request with an open mind and using common sense will help the IO balance competing interests.  If the IO’s decision is later reviewed by a court-martial, the standard of review is abuse of discretion.

    b.  Remember, witnesses adverse to the accused are relevant and may be requested by the defense.  Require the defense to summarize the witness’ expected testimony and describe how the testimony is relevant.  The defense does not have to personally speak to the witness, but must have information that provides a good faith basis supporting the request.  One example of a good faith basis is a request based upon previous statements to law enforcement agents that demonstrate the witness’s relevance.  Require the defense to detail what information it relies on to conclude the witness would provide relevant testimony.  Make the Government give detailed reasons why it opposes a request.

    c.  Consider alternatives to live testimony.  Unless the defense objects, the IO may consider (regardless of availability) statements under oath taken by telephone.  If a witness is not reasonably available, the IO may consider telephonic testimony over defense objection.  Be careful not to abuse alternatives to testimony.  Hearing the testimony of local witnesses over the telephone over defense objection does not substantially comply with R.C.M. 405.  Local witnesses without real operational commitments should testify in person.    

    d.  An IO must also exercise caution before determining a witness is cumulative and refusing to consider the witness’ testimony in any form.  As a general rule, if a witness will testify, is requested by the defense, take the testimony or evidence in some form even if you decide personal appearance is not required.

11.  Requests for evidence.  The IO may be required to rule on defense requests for evidence.  Again, this ruling is advisory, but important because often the evidence is provided as a result of the ruling.  If not, the ruling is important to later legal challenges to the investigation.  The defense should provide a timely request containing a synopsis describing the evidence and its relevance to the investigation.  The request should also detail the location and custodian of the evidence, if known. 

    a.  Evidence, including documents and physical evidence, under the control of the Government, that is relevant to the investigation and not cumulative shall be produced if reasonably available. 

    b.  The defense may request adverse evidence.  Require the defense and Government to be specific in the request and response. 

    c.  As a general rule, allow alternatives to evidence requested by the defense that will not be produced.  If the defense does not want to present evidence in an alternative form, make the record clear that the option was available.

    d.  An IO must be very cautious before determining evidence is cumulative and will not be considered in any form.

12.  Reasonable availability.  A witness is “reasonably available” when the witness is located within 100 miles of the situs of the investigation, and the significance of the testimony and personal appearance of the witness outweighs the difficulty, expense, delay, and effect on military operations of obtaining the witness’ appearance.  A witness that is unavailable under Mil.R.Evid. 804(a)(1)-(6), is not reasonably available.
  Evidence is reasonably available if its significance outweighs the difficulty, expense, delay, and effect on military operations of obtaining the evidence.
  Both are balancing tests that depend on the specific factors of a particular case.  

    a.  Do not use the 100-mile rule as anything but a minor factor in the balancing test.
  A better rule of thumb is local military witnesses are nearly always reasonably available.  The time and cost to produce witnesses are just factors to be considered.  

    b.  Unless both sides agree a witness in unavailable, the IO should attempt to persuade the witness to appear and document his efforts if unsuccessful.  The documentation can be as simple as providing a memorandum as an investigative exhibit or verbally stating the steps taken, if the record is verbatim.  Require the trial counsel to document any Government efforts to obtain witnesses.  The same applies for evidence.  Attempt to persuade the custodian and document all efforts.  If possible, avoid discussing anything substantive with a witness or evidence custodian.  Limit the communication to arranging for the appearance of the witness or the production of evidence within the control of witnesses.

    c.  The personal appearance of character witnesses
 are generally required only when the witness is local.  

    d.  The personal appearance of witnesses whose testimony, irrespective of its credibility, goes directly to factual guilt or innocence is generally required, unless the witness is a civilian who refuses to appear despite invitational orders.  

    e.  Always allow the defense to introduce alternatives to witnesses and evidence that is not produced or that is unavailable.  Telephonic testimony is a simple substitute that often achieves the purposes of the investigation, while avoiding legal error. If the defense does not want to present an alternative to witnesses or evidence, document that the defense was given this option.

    f.  Evidence, including documents and physical evidence, under the control of the Government, that is relevant to the investigation and not cumulative shall be produced if reasonably available.  The phrase “under control of the Government” includes evidence under the control of the various departments and agencies of the federal Government.  It is not limited to evidence under the control of the TC.  The phrase does not refer, however, to all evidence the Government may have power to seize or otherwise control.  The IO should consider if reasonable efforts using available resources secures the evidence in a timely manner the evidence is under the “control of the government”.

13.  Cumulative witnesses or evidence.  Cumulative witnesses or evidence are those additional witnesses or evidence that provide the same testimony or information, or to prove the same point.  The issue is whether, under the circumstances of the given case, there is anything to be gained from additional witnesses or evidence providing the same testimony or information.  Certainly, for instance, the fact that three people saw or heard the same thing – and would render virtually identical testimony – may be significantly more persuasive than if only one person so testified.  In other words, there is sometimes an important impact to be expected from repetitive testimony.  The key is determining where and when to draw the line so as to assure an accused a full and fair hearing, while at the same time assuring that the system is not abused by wasting time.

    a.  The IO may consider whether expenditures of money, such as travel costs, are directly involved, or whether production of additional witnesses or evidence will have a significant impact on military operations.  

    b.  The IO should usually allow counsel to present evidence in an alternative form, even if it may be cumulative.  Allow testimony to be reduced to a written statement that will be considered during the investigation and attached to the report as an investigative exhibit.  Allow summaries of other types of evidence that will be attached and considered.  Find ways to consider evidence without additional cost or time. 

14.  Objections  

    a.  A proper objection cites the specific provision of R.C.M. 405 that forms the basis for the objection.  The Military Rules of Evidence – with few exceptions – do not apply in pretrial investigations.
  Thus, focus counsel on R.C.M. 405 when forming objections.  Ask the counsel objecting to the evidence to cite the provision of R.C.M. 405 that forms the basis of the objection.  Ask counsel offering the evidence the specific provision that allows consideration of the evidence.  

    b.  Military Rules of Evidence that apply in the pretrial investigation include those concerning (1) the privilege against self-incrimination,
 (2) the privilege protecting statements given during mental examinations made pursuant to R.C.M. 706,
 (3) Article 31, UCMJ, rights,
 (4) “rape shield” protections,
 and (5) privileges contained within Section V, MCM.
   

    c.  The IO is not required to rule on any objection,
 but may take corrective action in response to an objection, including determinations that evidence will not be considered.  Considering testimony or evidence that is excluded by operation of R.C.M. 405 will likely result in legal error.  Likewise, refusal to consider defense evidence allowed by operation of the rule may also constitute error.  When ruling on objections, the best practice is to tell counsel (succinctly) the basis for your decision.  This allows counsel to respond and/or to provide further explanation or contrary authority.

    d.  This is not a trial; it is an investigation.

    e.  Hearsay is not a proper objection.
  

    f.  Objections based on lack of relevance are generally weak.  “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  Since discovery is a proper function of a pretrial investigation, relevant evidence also includes all evidence that could lead to the evidence described above.  

    g.  If counsel requests that the IO note a particular objection in the report, the IO should require counsel to file the objection in writing.
  Remind counsel of this requirement early in the hearing.  Give counsel a reasonable amount of time to file the written objections.
    

15.  Discovery.  Discovery refers the disclosure of papers, documents, tangible objects, reports, names and addresses of witnesses, and other information to another party.  Pretrial investigation also serves as a means of discovery.  R.C.M. 405 does not address discovery directly, however, and the IO should generally avoid becoming involved in discovery issues.  

    a.  The IO has no specific authority to order the Government to disclose certain information, but the non-disclosure of discoverable evidence is error.
  Of particular sensitivity is evidence that tends to negate or reduce the degree of guilt of the accused.  The IO should discuss the failure of the Government to provide discoverable evidence with the appointing authority.    

    b.  The military has some of the most liberal discovery rules.  If the defense is seeking information that is relevant to the investigation, the IO should encourage the Government to provide it.  The Government should be required to cite a specific reason for the denial of discovery of relevant evidence.  The most common TC complaint is the evidence is available, but the defense counsel just wants the Government to do the work to locate it.  The Government is not required to create evidence that does not exist.  The Government has some privileges to withhold information such as classified information,
 Government information where the disclosure would be contrary to the public interest,
 and the identity of certain informants.

16.  Conducting the investigation.

    a.  Use the PIPG.  The IO should familiarize himself with the PIPG prior to the investigation and follow it.

    b.  Remember the report.  Keep the IO’s report in mind while conducting the investigation.  Part of the report is a written summary of the substance of each witness’s testimony.  If there is no court reporter assigned, the IO must keep detailed notes to provide this summary.  The investigating officer should ensure the following additional information is obtained from each witness:

        (1) The witness’ name, first, middle initial and last.

        (2) Military witness’ rank/grade.

        (3) Military witness’ military organization.  The investigating officer should also get the witness’ work telephone number.

        (4) Civilian witness’ address.  Get their business address vice home address.  The investigating officer should also get the work phone number.

        (5) The investigating officer must determine whether the witness will be available for trial.  Determine whether the witness has PCS orders or any plans to move.  Determine if the witness has any vacation or TAD plans.  If the witness has plans, record the dates and/or next location information.

        (6) The investigating officer needs to be sensitive to respect the personal privacy of a witness.  There is no need to obtain social security numbers.  An alleged rape victim or alleged spousal abuse victim may be hesitant or may refuse to divulge their home address or telephone.  The investigating office needs to be flexible.  The purpose of obtaining this information is to help determine availability for trial; it is not a legal requirement.

    c.  Control over the proceedings.  Many appellate decisions hold that the IO is a judicial or quasi-judicial officer.  This gives the IO inherent authority to control the proceedings much like a military judge.  The IO has the authority to regulate the matters before him to ensure that the hearing is fair and impartial.
  The IO can restrict the redundant examination of a witness.
  The IO can expect trial and appellate courts to defer to his decisions regarding control of the proceedings so long as he remains fair and impartial.

    d.  Order of presentation.  R.C.M. 405 does not specify an order of presentation.  The IO has discretion to set the order of events.  Counsel expect to follow the ordinary sequence of presentation used at a court-martial.  The Government puts on its evidence first, then the defense.  Rebuttal follows as necessary.  This is usually the best way to proceed at the pretrial investigation.  The sequence of events at trial
 is flexible and the sequence is even more flexible at an Article 32, UCMJ, hearing.  Witnesses can and should be taken in an order that allows the investigation to be completed in the most timely and productive manner.  If the investigation involves numerous witnesses, work with counsel to produce a proposed witness schedule for each day.  The IO should take reasonable steps to accommodate witnesses.  

    e.  Examination of witnesses.  The party calling a witness ordinarily examines the witness first.  The opposing counsel then conducts cross-examination.  The IO then examines the witness.  Allow counsel to follow-up the IO’s questions as necessary.  Remember the rules of evidence do not apply.  Either counsel can question a witness using leading questions.  The IO has the inherent authority to require counsel to conduct any examination in a professional manner.

    f.  Investigative exhibits.  Investigative exhibits are numbered in Arabic numerals (i.e. 1, 2, 3) in the order they are introduced.  It does not matter whether the Government or defense introduces the exhibit; it is assigned an Arabic numeral.  The first exhibit is the appointment letter.  The second exhibit is normally a copy of the charge sheet.  Do not use the original charge sheet as an investigative exhibit - use a copy.

    g.  Procedures for taking testimony.  Prospective witnesses should not be permitted to hear the testimony of other witnesses.  There are several exceptions to this rule.  One is certain individuals are allowed to observe the proceedings because of the Victim of Crime Bill of Rights
.  The accused’s family members should normally be allowed to observe the proceedings.  Experts may be allowed to be present during the testimony of other witnesses when the testimony forms the basis for their opinions.  There are other exceptions.
  Testimony should be taken under oath.  TC will normally administer the oath.

    h.  Opening statement and closing argument.  The IO has discretion whether to allow counsel to make an opening statement and closing statement or argument.  As a general rule, the IO should allow counsel to make such a statement if they request.  The IO can also request that the statements or arguments be submitted in writing.

17.  National security investigations involving classified material or testimony.  These types of cases are beyond the scope of this guide.  The IO should contact the National Security Litigation and Intelligence Law Division (Code 17) of the Office of the Judge Advocate General.  POC numbers are DSN prefix 325 and commercial prefix 202-685.  Some extensions are 5464, 5465, and 5470.

18.  Closing the Article 32 to spectators or the media.  An accused is entitled to public Article 32, UCMJ, hearing.
  Ordinarily the proceedings of a pretrial investigation should be open.
  Rarely, if ever, should an entire Article 32, UCMJ, hearing be closed.  The decision to close, if contemplated, is made with regard to each witness and circumstance; it is not an all-encompassing decision.  If the IO is not a certified judge advocate, seek legal advice prior to closing any portion of the hearing.  A judge advocate must review current case law and carefully consider the decision.  Detailed findings of any decision to close the hearing should be made and attached to the report of investigation.  The IO can have a disruptive spectator removed.

19.  Investigating uncharged offenses.  The IO can investigate uncharged offenses that surface during the investigation.
  The best course of action is for the TC to have the new charge preferred.  The IO informs the accused of the new charge in the same manner as the original charge(s).
  If the preferred method is impracticable, the charge should be drafted and a copy of the drafted charge provided to the accused and his counsel and marked as an investigative exhibit (IE).  The IO should then inform the accused of the new charge in the same manner as the original charge(s).
  The accused must receive notice of the new charge and all his rights under Article 32, UCMJ, and R.C.M. 405.  In some cases this may require a continuance to give the defense the opportunity to prepare.  Use the same method for uncharged offenses suggested by counsel, or if the appointing authority directs the IO to investigate uncharged misconduct during the investigation.  If the IO is not a certified judge advocate, seek legal advice.

20.  Changing the form of charges.  Any change to an original charge that could be considered a major change under R.C.M. 603 should be treated as an uncharged offense.  The Manual does not give the IO the authority to make changes to the charges.  The IO can make recommendations for such changes.
  If during the investigation, the IO believes he might make recommendations for changes to the charges, he should inform the parties.  Put the suggested change in writing and provide copies to counsel and the accused.  Have one copy marked as an IE.  Inform the accused in the same manner as if the change creates an uncharged offense.  Use the same method for changes proposed by counsel or the appointing authority.

21.  Article 31, UCMJ, rights for witnesses other than the accused.  Right warnings are not required for witnesses at trial.  An Article 32, UCMJ, investigation is a judicial proceeding, not a disciplinary or law enforcement tool within the context of Article 31, UCMJ.
  The pretrial investigation is the military equivalent of a grand jury.
  A witness does not have to be warned unless he is a putative defendant.  A putative defendant is one whom the Government has probable cause to suspect of committing a crime.
  Probable cause is a higher standard than reasonable suspicion, which is the usual standard for rights warning.
  The witness is never free to lie, and even absent warnings, can be prosecuted for perjury.
  Rights warnings are rarely required for witnesses at a pretrial investigation.

22.  Defense evidence.  The defense shall have full opportunity to present any matters in defense, extenuation, or mitigation.
  The provisions of R.C.M. 405 that restrict the manner in which evidence can be presented only apply to the Government.  There is no requirement to relax the rules (and no reciprocity) like the sentencing phase of a court-martial.
  

23.  Mil.R.Evid. 412.  Non-consensual sexual offenses.  This rule applies to pretrial investigations.  Mil.R.Evid. 412 provides that evidence offered to prove a victim’s sexual predisposition, or that any alleged victim engaged in other sexual behavior, is inadmissible.  Often, the first notice the IO will receive is an objection to testimony or evidence presented during the investigation.  Unfortunately, the notice provisions of Mil.R.Evid. 412 do not operate smoothly in the context of a pretrial investigation.  However, if the counsel offering the evidence has not served notice on the opposing party and the alleged victim or victim’s guardian, there is a strong argument that procedures have not been followed.  The best practice is to require the proponent to submit a written proffer describing the testimony or evidence he seeks to elicit.  Mark the written proffer as an investigative exhibit (and consider it), but seal the exhibit.  This method quickly disposes of the issue and protects the policy behind the rule.  

24.  Statements by the accused (confessions).
  The IO should consider any relevant statement made by the accused.  A verbal statement by the accused can be presented through the testimony of any witness who heard the statement.  A sworn written statement may be considered over defense objection, since the accused is not reasonably available.  A technical reading of the rule might lead one to conclude that an unsworn written statement by the accused may not be considered over defense objection.  The witness who took the written statement, however, may testify about what the accused said before the statement was reduced to writing.  This practice ensures that the admission of the accused’s unsworn written statement over defense objection would be harmless error.  Remember, the defense can utilize any method to present statements by the accused.

25.  Mental responsibility.
  The IO’s report must address whether there are grounds to believe that the accused was not mentally responsible for the offense(s) or not competent to participate in his defense.  An accused is presumed to have the capacity to stand trial
 and is presumed to have been mentally responsible at the time of the alleged offense(s).
  The inquiry as outlined in the pretrial investigation procedural guide ordinarily resolves this issue.  If there has been an examination pursuant to R.C.M. 706, the ultimate conclusions to all questions specified in the order should be provided to the IO and a copy should be attached as an investigative exhibit.
  

26.  Writing the report  

    a.  R.C.M. 405(j)(2) contains a list of information required in the report.  Use DD form 457, the report of investigating officer, to complete the report.  This form may serve as the complete report in some investigations.  The amount of additional detail required depends upon the nature of the case.  Remember the three major purposes of the investigation.  The report needs to provide the appointing authority with enough detail (1) to fairly describe the evidence that supports or undermines the charges, (2) to determine whether the charges are appropriate in light of the evidence and whether the charges are pled correctly, and (3) to support the IO recommendation for disposition of the charges and the reasons therefore.

    b.  The format and length of the report will vary depending on the nature of the case.  Attaching the following sections to the DD Form 457 is one method.

        (1) Summary of each witness’ testimony.

        (2) List of evidence presented and brief description. Attach the evidence to the report or note where the evidence is located.

        (3) Summarize the facts.  This summary should describe when the evidence is in conflict and what the IO determines are the facts.  For example, if one witness testifies the accused punched the victim in the face and another witness testifies that the accused never touched the alleged victim, the report should discuss what the IO determined happened and why.

        (4) Compare the evidence to the charge(s) and conclude whether there are reasonable grounds to support the charge(s).

        (5) Recommend any changes to the language in the charges and discuss the reasons therefor.

        (6) Note any objections received in writing.  Discuss the objections where appropriate.

        (7) Discuss legal issues present in the case (optional).

        (8) Recommend and justify appropriate disposition of the charges.

        (9) Explain any delays in the investigation.

27.  Assembly of the report.  The report should be assembled in the following manner.

    a.  DD Form 457 and any supplemental pages.

    b.  Table of Contents that provides page numbers where witness testimony begins and/or investigative exhibits are introduced.  Page numbers can also be given for when TC, DC, and the IO’s questioning of witnesses begins (optional).

    c.  Transcript or IO’s summary of witness testimony.

    d.  Table of Contents for exhibits (optional).

    e.  Exhibits.  The exhibits are numbered in Arabic numerals. The appointment letter is investigative exhibit (IE) 1.  A copy of the charge sheet is normally IE 2.  The exhibits are normally attached.

28.  Distribution of the report.  The IO provides the report to the commander who directed the investigation.  

� Title 10, United States code, Section 832(a)





� R.C.M. 405(j)(2)(H)





� Department of the Army Pamphlet 27-9 





� Title 10, United States code, Section 832(d)





� See R.C.M. 306 and 401 concerning other possible dispositions.





� United States v. Payne, 3 M.J. 354 (CAAF 1977); United States v. Reynolds, 24 M.J. 261 (CAAF 1987)





� Ex parte is defined by Black’s Law Dictionary as:  on one side only; by or for one party; done for, on behalf of, or on the application of one party only.





� United States v. Holt, 52 M.J. 73 (CAAF 1999); Stirewalt v. Payne, 54 M.J. 925 (CAAF 2001); United States v. Argo, 46 M.J. 454 (CAAF 1997)





� Counsel waiver requires the IO to conduct a detailed inquiry that is beyond the scope of this guide.





� United States v. Payne, 3 M.J. 354 (CMA)





� Anyone who provides information tailored for a particular investigation must be impartial.  Someone on the prosecution side could provide general information about pretrial investigations to an investigating officer prior to the beginning of the investigation.  This is certainly not the preferred approach.  The trial counsel representing the Government in an investigation should never provide guidance to the IO.





�  See, R.C.M. 905(b)(1) and 906(b)(3) concerning motions for appropriate relief relating to pretrial investigations.





� Block 10 (a-j) of the Investigating Officer’s Report (DD Form 457)





� R.C.M. 405(g)(1)(B) Discussion





� United States v Thompson, 46 M.J. 472 (CAAF 1997).  Convening Authority can ratify IO’s granting of defense continuances for speedy trial purposes.  R.C.M. 707 does not list the IO as an authority allowed to grant excludable delay.





� Sometimes the fair result is a compromise between opposing positions.  For example the situation might be, a witness is deploying.  The solution might be to take that witnesses testimony and then grant a two-week continuance for the remainder of the investigation. 





� R.C.M. 405 (g)(1)(A)





� United States v. Elsevier, 2002 CCA Lexis 34; Note this is an unpublished decision.





� R.C.M. 405(g)(1)(A)





� R.C.M. 405(g)(1)(B)





� United States v. Marrie, 43 M.J. 35 (1995)





� A character witness will testify about the accused’s, another witnesses’ or some other actor’s pertinent character trait.  One of the most common is the accused’s good military character.  The witness is not a percipient witness to whether the charges actually occurred.  





�   See, R.C.M. 405(i)





� Mil.R.Evid. 301





� Mil.R.Evid. 302





� Mil.R.Evid. 305





� Mil.R.Evid. 412





� The section V privileges are lawyer, clergy, spouse, classified information, Government information, informant protections, and political vote.





� R.C.M. 405(h)(2)


 


� Three examples.  Assume for all three NCIS Agent Chipper Brave is testifying under oath at the Article 32.


Example 1-Can Agent Brave testify about what Lauren Bowden told him she observed.  The objection is hearsay.  He can, hearsay is not a proper objection.  There is no objection under R.C.M. 405 that would prevent this testimony under the given facts.  Whether Lauren Bowden could be requested as a witness and questioned is an entirely different issue.  Lauren Bowden may certainly be a witness who is requested and if available required to testify but the eliciting of the hearsay from the Agent is permissible.


Example 2-Can Lauren’s sworn statement given to Agent Brave be introduced as an investigative exhibit during Agent Brave’s testimony over objection?  No, is she is reasonable available to testify, yes if she is not.  Not because it is hearsay but because of R.C.M. 405(g)(4)(A)(i) and (B)(i).


Example 3-Can Lauren’s unsworn written statement given to Agent Brave be introduced over objection during Agent Brave’s testimony.  Only in the time of war.  R.C.M. 405(g)(4)(A)(vi) and (B)(v).





� R.C.M. 405(h)(2)





� Usually close of business the day after the last session of the investigation is a reasonable amount of time.  Competent counsel keep a running log of objections during the investigation.





� United States v. Argo, 46 M.J. 454 (CAAF 1997)





� Mil.R.Evid. 505





� Mil.R.Evid. 506





� Mil.R.Evid. 507





� United States v. Collins, 6 M.J. 256 (CMA 1979)





� United States v. Lewis, 33 M.J. 758 (ACMR 1991)





� See, R.C.M. 801 (a) and 913 (c) and Mil.R.Evid. 611





� Title 42 U.S. code, Section 10606





� See Mil.R.Evid. 615





� ABC Inc. v. Powell, 47 M.J. 363 (CAAF 1997); United States v. Morrow, 44 M.J. 706 (AFCCA 1996)





� R.C.M. 405(h)(3) Discussion





� R.C.M. 405(e)





� United States v. Smith, 49 M.J. 269 (CAAF 1998)





� United States v Diaz, 54 M.J. 880 (NMCCA 2000)





� R.C.M. 405(e)





� United States v. Collins, 6 M.J. 256 (CMA 1979)





� United States v. Nickerson, 27 M.J. 30 (CMA 1988)





� United States v. Bell, 44 M.J. 403 (CAFF 1996)





� Mil.R.Evid. 305





� United States v. Bell, 44 M.J. 403 (CAFF 1996)





� R.C.M. 405(h)(1)(C)





� R.C.M. 1001





� The Naval Justice School (NJS) takes the position that the accused’s written confession qualifies as a document or other physical evidence that may be considered by the IO.  See the NJS Article 32 Investigator’s guide, Nov 2001.





�  The few Article 32’s that are conducted despite a R.C.M. 706 Board finding that the accused lacks mental capacity or mental responsibility are beyond the scope of this guide.


� R.C.M. 909(b)





� R.C.M. 916(k)(3)(A)





� R.C.M. 706(c)(3)(A)














ARTICLE 32, UCMJ


PRETRIAL INVESTIGATION PROCEDURAL GUIDE








Preliminary session.





Investigating Officer (IO):  This Article 32 Investigation will come to order.  This investigation is convened by (grade and name), Commanding Officer, (organization), by his/her appointing order dated ________.  The original appointing order will be marked as Investigating Exhibit (IE) 1.  A copy of the charge sheet will be marked as IE 2.  Do counsel for both sides have copies of IE 1 and 2?





TC/DC:  Yes, sir.





IO:  Government counsel please state your legal qualifications, status as to oath, who detailed you to the case, and whether you have acted in any disqualifying manner.





TC:  I am certified and sworn under articles 27(b) and 42(a) of the UCMJ.  I was detailed by __________ and have not acted in any disqualifying manner.





IO:  Defense counsel please state your legal qualifications, status as to oath, who detailed you to the case, and whether you have acted in any disqualifying manner.





DC:  I am certified and sworn under articles 27(b) and 42(a) of the UCMJ.  I was detailed by __________ and have not acted in any disqualifying manner.





Note:  Civilian counsel should state that they are licensed to practice law in at least one state and that they are a member in good standing of a state bar.  The IO administers an oath to civilian counsel.  Get the business address, E-mail, telephone and fax numbers of the civilian counsel.





Note:  Oath for civilian counsel:  Do you swear or affirm that you will faithfully perform the duties of the defense counsel in the case now in hearing?





IO:  (if a court reporter is present) _______ is detailed as the court reporter and (has previously been/will now be) sworn.  





Note:  Oath for court reporter:  Do you swear or affirm that you will faithfully perform the duties of court reporter in the case now in hearing?





IO:  (addressing the accused) Are you (grade and name)?





Acc:  (standing) Yes, sir/ma’am.





IO:  Please be seated.  You may remain seated during the remainder of the proceeding as I address you, unless I direct you to stand.  My name is _________.  I (am/am not) a lawyer, certified and sworn under Articles 27(b) and 42(a) of the UCMJ.  I am not aware of any matter that would disqualify me from conducting this investigation.  (The IO should state any matters that might tend to disqualify him).  Do counsel for either side wish to question or challenge the investigating officer?





TC/DC:  No, sir. (Counsel may question and/or challenge the IO).





Note:  If counsel question the IO, the IO must make the record clear regarding whether the IO is challenged.  





IO:  (addressing the accused) This investigation has three purposes.  The purposes are:  (1) to inquire into the truth of the matter set forth in the charge(s); (2) to examine the form of the charge(s); and (3) to secure information in order to determine the appropriate disposition of the charge(s).  Do you understand the purposes of this investigation?





Acc:  Yes, sir/ma’am.





IO:  You have the following rights at this investigation.  No person may force you to incriminate yourself or answer any questions if the answer may tend to incriminate you.  You have the right to remain silent at this hearing and to say nothing at all about the charge(s) against you.  If you decide to exercise your right to remain silent, that will not be held against you in anyway.





If you so desire, you can make a statement.  You may make that statement sworn or unsworn, orally, in writing, through your counsel, or you may use a combination of those methods.  Your statement can be about the charge(s) and/or a statement describing any extenuating or mitigating circumstances surrounding the charge(s).





If you make an oral, sworn statement from the witness stand, you may be cross-examined by (trial counsel) and questioned by me.





The contents of any statement you make, whether sworn, unsworn, written, or oral, may lawfully be used against you in any court-martial, an Article 15, UCMJ, proceeding, and all other types of proceedings.





You may, and should, consult with your counsel about whether to make a statement and, if you make a statement, the type and contents of the statement.  The decision about whether to make a statement and what type of statement to make, however, is your decision to make.





Do you have any questions about these rights?





Acc:  No, sir/ma’am.





IO:  Do you understand those rights?





Acc:  Yes, sir/ma’am.





IO:  Do you have a copy of IE 2 in front of you?  Have you had an opportunity to read through the charge(s).  (Review the charges with the accused in detail.  The IO may read them to the accused verbatim or summarize the charges).  Do you understand the charge(s) that I am investigating?  





Acc:  Yes, sir/ma’am.





IO:  The name of the accuser is (state accuser’s rank and name -located on block 11d of the charge sheet).  (Accuser) belongs to (organization).  The accuser is the servicemember who preferred the charges against you.  Do you have any questions about the identity of the accuser?





Acc:  No, sir/ma’am.





IO:  As investigating officer, it is my duty to investigate thoroughly and impartially all matters set forth in the charge(s) and specification(s) against you.  This investigation shall inquire as to the truth of the matter set forth in the charge(s), the form of the charge(s), and how the charge(s) should be disposed of.  It is my duty to impartially evaluate and weigh all of the evidence.  You and your counsel will be given the opportunity to question or cross-examine witnesses.  You have the right to present available evidence and witnesses.  You have the right to present evidence in defense, extenuation and mitigation of the charge(s).  You also have the right to say nothing and present no evidence.  You have the right to be present throughout the taking of evidence in the investigation. 


My recommendations as to the disposition of the charge(s) are advisory in nature.  (Appointing authority) is not bound by my recommendation.  I can recommend the charge(s) against you be:


(1) withdrawn and dismissed; (2) referred to trial by general court-martial; (3) referred to trial by special or summary court-martial; or (4) disposed of by means other than trial by court-martial, such as nonjudicial punishment or some other administrative proceeding.





I act as an impartial fact finder who makes a recommendation.  





Do you understand these rights and my role in this investigation?





Acc:  Yes, sir/ma’am.





IO:  You have the right to be represented by (name of detailed counsel) in this investigation.  You have the right to be represented by military counsel of your own selection, provided the counsel you request is reasonably available.  Military defense counsel is provided to you free of charge.  If you are represented by military counsel of your own selection, (detailed defense counsel) will normally be excused from further participation in your case.  However, you may request that (detailed defense counsel) continue to represent you along with your individual military counsel, and the detailing authority would have the sole discretion whether to approve that request.  Do you understand your rights?





Acc:  Yes, sir/ma’am





IO:  You have the right to be represented by civilian counsel at no expense to the United States.  Civilian counsel may represent you alone, or along with your military counsel.  Do you have any questions about your rights to counsel?





Acc:  No, sir/ma’am.





IO:  By whom do you wish to be represented?





Acc:  States the name(s) of counsel.


IO:  Do you wish to be represented by any other counsel in addition to (state the name(s) of the counsel)?





Acc:  No, sir/ma’am.





IO:  (addressing trial counsel) Trial counsel, please have a list of the witnesses you intend to call and evidence you will present marked as IE 3.  Provide the DC and the accused a copy of IE-3.  





IO:  (addressing the accused) Do you have a copy of IE 3?  That is a list of the witnesses and evidence I expect the Government to present.  Do you understand that?





Acc:  Yes, sir/ma’am.





IO:  (addressing defense counsel) Does the defense need the investigation officer’s assistance in securing the attendance of any witnesses or in obtaining any evidence?  





Note:  The sole purpose of this inquiry is to determine whether the defense needs the investigating officer’s assistance in securing witnesses or evidence.  





DC:  No, sir/ma’am.  





Note:  If the defense requests assistance in securing witnesses or evidence, have the defense provide the IO with a written request.  Refer to investigating officer’s guide if any issues are raised.  





IO:  (addressing both counsel) Based on my observation of (accused), I have no reason to believe that the accused is not competent to participate in his defense.  I also have no grounds to believe that the accused was not mentally responsible for the alleged offense(s).  Has there been a 706 board or other mental examination in this case?  Has there been a request for either?





TC/DC:  No, sir/ma’am.  





Note:  If there has been a 706 board (or request for one), refer to the investigating officer’s guide.





IO:  Does either side have any reason to believe the accused is not competent to participate in his defense or would not be mentally responsible for any alleged offense(s)?





TC/DC:  No, sir/ma’am.





IO:  Counsel, I am not required to rule on any objections, but may, if I believe my ruling will result in a better investigation.  Please remember that many typical trial objections are not proper objections at this investigation.  Please cite me to the section of R.C.M. 405 that supports any objection you raise.  If you want me to note any objection in my report, please furnish the objection in writing by 1630 hours the business day following our last session on the record.  





Note:  In most investigations, this completes the preliminary session of the investigation.  The IO would conclude the initial session as follows, or proceed to presentation of evidence or opening statements by counsel.





IO:  I am prepared to recess this investigation until (date) at (time).  Do counsel for either side wish to address any other matter prior to the recess?





TC/DC:  No, sir/ma’am.





IO:  The investigation is in recess until (time) on (date).








This ends the preliminary session.








Conducting the investigation.  Each investigation is different and there is not a set line-by-line script.  The remainder of this script provides the IO with standard language that is used in various situations.





IO:  (optional) The Government/defense may make an opening statement.





IO:  The Government may begin/continue its presentation of evidence.





IO:  Does the Government have any further evidence to present?





IO:  Does the defense have any evidence to present?





IO:  The defense may begin/continue its presentation of evidence.





IO:  Does the defense have any further evidence to present?


IO:  Does the Government have any further evidence to present?





IO:  (if the Government presents additional evidence) Does the defense have any further evidence to present?  





Note:  Rebuttal can continue if necessary.





IO:  (optional) The Government/defense may make a closing statement.





IO:  Counsel have until 1630 (next business day) to provide me, in writing, with any objections you want me to include in my report.  Provide that to me via E-mail (or other method) with a copy to opposing counsel.  This investigation is closed as of 1630 (next business day).





Note: Opening statements.  You have the option to allow counsel to make an opening statement.  





Note:  Order of presentation of evidence.  Allow the Government to present its evidence first and then the defense.  This is the general approach with plenty of room for flexibility.  Feel free to take a witness or evidence out of order.  Some witnesses have tight schedules and can only appear at certain times.  Sometimes it is easier to examine all or most of the documentary evidence at the same time.  





Note:  Examination of witnesses.  The party who calls the witness ordinarily examines the witness first.  Next, the opposing counsel conducts cross-examination.  This may continue back and forth several times, at the discretion of the investigating officer.  When counsel are through with their examination, the investigating officer then asks any questions he may have, and allows counsel to follow up with additional questions if necessary.  Remember, this is an investigation; feel free to interrupt counsel and ask questions if needed.  Remember that the rules of evidence do not apply and either side may ask leading questions.  Do not allow a witness to be personally attacked or degraded.  The investigating officer has the inherent authority to ensure the investigation is conducted professionally.





Note:  Witness warning (optional or upon request by counsel):  You are instructed not to discuss your testimony with anyone other than counsel involved in this case.  You may, of course, also discuss your testimony with your attorney.  Do not discuss this case with any other potential witness in the case.  If anyone other than counsel involved in this case (or a related case) attempts to discuss your testimony, please inform (trial counsel).  Do you understand this instruction?  





Witness information.  The investigating officer should ensure the following additional information is obtained from each witness:





        (1) The witness’ name, first, middle initial and last.





        (2) Military witness’ rank/grade.





        (3) Military witness’ military organization.  The investigating officer should also get the witness’ work telephone number.





        (4) Civilian witness’ address.  Get their business address vice home address.  The investigating officer should also get the work phone number.





        (5) The investigating officer must determine whether the witness will be available for trial.  Determine whether the witness has PCS orders or any plans to move.  Determine if the witness has any vacation or TAD plans.  If the witness has plans, record the dates and/or next location information.





        (6) The investigating officer needs to be sensitive to respect the personal privacy of a witness.  There is no need to obtain social security numbers.  An alleged rape victim or alleged spousal abuse victim may be hesitant or may refuse to divulge their home address or telephone.  The investigating office needs to be flexible.  The purpose of obtaining this information is to help determine availability for trial; it is not a legal requirement.


























Preliminary Conference Guide





I have been appointed to conduct an Article 32, UCMJ, investigation by (Appointing authority).  I am required to investigate charges preferred against (accused).  The appointing letter indicates that you, __________, are the Government counsel and you, __________, are the detailed defense counsel.  I would like to conduct a preliminary conference at (time), on (date) at (location).�  If this date is unworkable, please suggest an alternate time and date.  (Defense counsel), are there any other counsel representing the accused?  Do you expect any additional counsel in the future?





By (date)�, please respond to the questions above and send me the following additional information via E-mail.  Please be sure to copy to opposing counsel on all communications.





Defense counsel:





Please provide a list of any witness you request, along with his address and phone number.  If the Government has refused to produce a particular witness, please provide a synopsis of the expected testimony and an explanation as to why the testimony is relevant and not cumulative.  Please also briefly explain why the witness is reasonably available.





Please provide a list of any documents or other physical evidence you want the Government to produce.  Please provide its location, custodian, and an explanation why it is relevant, reasonably available, and non-cumulative.





Trial counsel:





Please provide a list of the elements of the charged offense(s).





Please provide a list of witnesses you intend to call and evidence you intend to introduce.  Please provide the defense with a contact number for the witnesses and custodian(s) of the evidence.





If the Government will refuse to produce any witness or evidence requested by the defense, please provide the reason.





Both trial and defense counsel:


  


Please provide a list of any alternatives to testimony or evidence you intend to introduce for my consideration.





Please indicate ASAP via E-mail whether you intend to object to any alternatives to testimony or evidence opposing counsel intends to introduce.





Please suggest a time and date for the initial session of the Article 32.  At that session, I intend to inform the accused of his rights and have the accused elect counsel.  I plan to proceed through the top of page 6 of the Pretrial Investigation Procedural Guide.  Please discuss the date with each other and try to reach an agreement.  Bring your calendars to the preliminary conference.  





Please provide your estimate of the time required to conduct the investigation.





Please suggest a time and date for the remainder of the investigation to begin and be completed.  Please discuss the date with opposing counsel and try to reach an agreement.  Remember to bring your calendars to the preliminary conference.  





I intend to address the following additional matters at the preliminary conference:  (1) the location and any administrative support needed for the pretrial investigation; and (2) designation of the person responsible for ensuring that the accused is present and in the proper uniform.�

































































SAMPLE CONTINUANCE REQUEST 





										   SSIC


										   Code/Serial


										   Date


From:  Defense Counsel


To:    Investigating Officer 


Via:   Trial Counsel





Subj:  REQUEST FOR CONTINUANCE IN THE PRETRIAL INVESTIGATION OF


       SERGEANT IAM T. ACCUSED 123456789/0311 USMC





1.  The defense requests a continuance in the subject Article 32, UCMJ, pretrial investigation from (date) to (date).  The reason for this request is __________.�











____________________				____________________


J. C. COCHRAN						Date


Defense Counsel














Trial counsel endorsement:  I do/do not oppose the continuance.





____________________				____________________


M. L. CLARK						Date


Trial Cousnel











The continuance request is granted/denied.  The investigation will begin at ___ on ______.





____________________				____________________


J. J. ITO							Date


Investigating Officer
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