Enlisted Administrative Involuntary Discharges:

Procedures and Evidence
Updated Aug 02, Maj Christina  Austin-Smith

I.  Lesson Objectives
This JASOC course area contains key areas all judge advocates need to know to assist commanders in processing enlisted administrative discharge actions.  Included among these are:


A.  Comprehend the criteria required for an airman to be board entitled.


B.  Be familiar with the processing procedures involved with notification cases and discharge 

board cases.    


C.  Know the rights of a respondent in a notification case and in a board hearing.


D.  Know the functions, composition, and participants in a board hearing.


E.  Know the procedures involved with board waivers and the order of the hearing.


F.  Be familiar with the evidentiary matters concerning a board hearing.

II.  Samples Of Behavior
Each student will:

1.  Summarize when an airman is entitled to an administrative discharge board.

2.  Distinguish between the preliminary roles of the convening authority, the staff judge advocate, 

     the unit commander, and the area defense counsel in an administrative discharge. 

3.  List the rights of a respondent in a notification case and in a board hearing.

4.  Compare, contrast and analyze the roles of the participants in an enlisted administrative 

     discharge board.

5.  Compare, contrast and analyze the order of events in an administrative discharge proceeding.

6.  Paraphrase the general evidentiary rules of AFI 51-602.

7.  Predict the admissibility of hearsay evidence, involuntary statements, search results,                

     polygraph evidence, and prior bad acts in an administrative discharge board.

III.  Overview

A.  Notification Procedure or Board Hearing?


B.  Initiating the Discharge


C.  Board Hearing Procedures


D.  Miscellaneous Procedural Issues

IV.  References


A.  AFPD 36-32, Military Retirements and Separations, 14 Jul 93  


B.  AFI 36-3208, Administrative Separation of Airmen, 10 Mar 00


C.  AFPAM 36-3210, Procedural Guide for Enlisted Administrative Discharge Boards, 



1 Nov 95

D. AFI 51-602, Boards of Officers, 2 Mar 94 

V.  Notification Procedure or Board Hearing?

A.
Board Hearing.  Airmen are entitled to an administrative board hearing if 
any of the



following apply (AFI 36-3208, para 6.2.2):   



1.
Noncommissioned officer (NCO).



2.
Six or more years of service.



3.
USAFR commissioned or warrant officer.

4. Commander recommends an under other than honorable conditions (UOTHC)

discharge characterization.



5.
Basis for discharge is either homosexual conduct or in interest of national security.

B. Notification (“Paper Case”) Procedure (AFI 36-3208, Section 6B).  Used for all other


airmen.

VI.  Initiating the Discharge (AFI 36-3208) 


A.
Unit Commander Responsibilities.      



1.
Prepares and serves the "notification" letter on the airman.  Fig 6.2 (no board right) or Fig 6.6 (board right).  Notification letter includes:   




a.
Allegations forming the basis for the discharge.       





(1)
State the act(s) or condition(s), not the disciplinary or administrative response thereto, as the reason(s) for discharge.





(2)
Specify the AFI 36-3208 paragraph that recognizes the act(s) or condition(s) as a basis for discharge.




b.
Worst service characterization authorized and the unit commander's recommendation on service characterization.




c.
Listing of airman's rights and name of appointed military counsel.




d.
Directions about airman's response to action and the consequences of a failure to do so.




e.   Advising airman of mandatory pre-discharge medical examination.




f.
Copies of derogatory information.



2.
Obtains airman's immediate acknowledgment (AFI 36-3208, Fig. 6.3/no board or Fig. 6.7/board) of his receipt of the notification letter.



3.
Receives airman's response (election of rights, waiver, statements, etc.) to the discharge action (AFI 36-3208, Fig. 6.4/no board or Fig. 6.8/board.)   




a.
Within 3 working days for notification case.




b.
Within 7 working days for board case.



4.
Prepares a recommendation letter (AFI 36-3208, Fig. 6.5) to the separation/convening authority.




a.
Cites basis for discharge.




b.
Provides basic information from airman's military record.




c.
List of rehabilitative efforts, if required.




d.
Recommendation on service characterization.




e.
Recommendation on Probation and Rehabilitation (P & R), if applicable.




f.
Copies of the notification letter (with all of its attachments), the airman's acknowledgment of same, airman's response to the action, EPRs, and results of medical examination.



5.
Sends case file through JA & MPF to the Convening Authority (board hearing cases) or Separation Authority (most notification cases).

B. Member’s Rights.

1.  Notification Case (AFI 36-3208, para. 6.8).




a.  Receive written notice of reasons for discharge, evidence on which it is based, 





and least favorable characterization authorized.


b.  Receive copies of documents to be forwarded to the separation authority in support 





of the discharge.


c.  Opportunity to consult counsel and submit matters in rebuttal.


d.  Right to waive counsel and opportunity to respond.

2.  Board Hearing Case (AFI 36-3208, para. 6.13).


a.  Same rights as notification case.


b.  Right to request board hearing (member can waive this entitlement).


c.  Right to present evidence at a board hearing.


d.  Right to be represented by ADC at a board hearing or to hire a civilian counsel.


e.  Right to waive the above rights.


C.  Legal Office Role.



1.  Advises unit commander prior to initiating discharge concerning legal sufficiency of 




basis for discharge.



2.  Administrative discharge clerk drafts notification letter for unit CC and prepares 




discharge package.



3.  SJA must formally advise separation/convening authority (written legal review) prior 




to convening a board or approving a discharge.



4.  Arranges for discharge board proceeding.


D.  Area Defense Counsel Role.    



1.  Consults with member upon notification of discharge action.



2.  Represents member at discharge board proceeding. 


E.  Separation/Convening Authority Action.    



1.
Notification Procedure Cases (No Board Hearing).




a.
Special Court-Martial Convening Authority (SPCMCA) is generally the Separation Authority  (See Enlisted Administrative Involuntary Discharge Actions (Substantive Provisions) outline).




b.
SPCMCA obtains legal review and may:





(1)
Direct reinitiation extending right to hearing if UOTHC possible and appropriate;





(2)
Retain airman; or





(3)
Approve discharge and characterize service, with or without Probation &  Rehabilitation.





(4)
Forward with recommendations if GCMCA is the Separation Authority.



2.
Board Hearing Cases (AFI 36-3208, paras. 6.12 and 6.17).




a.
If the respondent requests a hearing, the SPCMCA may:   





(1)
Appoint qualified members and order a board convened;





(2)
Direct reinitiation under a more appropriate section of AFI 36-3208; or





(3)
Direct that the action be discontinued.




b.  Upon receipt of the administrative discharge board proceedings, the SPCMCA:





(1)  Ensures any special processing requirements are met;





(2)  Obtains legal review for legal sufficiency;





(3)  Examines report to ensure findings and recommendations are appropriate;





(4)  Takes final action on case if GCMCA action is not required; or sends file to GCMCA with a recommendation for disposition.

VII.  Board Hearing Procedures (AFPAM 36-3210) 


A.  Functions (AFPAM 36-3210, para. 1.1).      


1.
Administrative and not judicial hearing.



2.
Factfinding and recommending body.  




a.
Makes findings on each allegation.




b.
Recommends retention or discharge, and if discharge is recommended, the board also makes a recommendation on characterization.




c.
Makes a recommendation on probation and rehabilitation, if eligible.



3.
Separation authority acts on recommendations.


B.  Composition (AFI 36-3208, para 8.3). 


1.
Appointed by convening authority following the guidance found in Article 25, UCMJ.



2.
At least three voting members.



3.
Majority of voting members must be commissioned officers; at least one a field grade.



4.
Enlisted members upon request of respondent.


C.  Participants.


1.
Legal Advisor (AFI 36-3208, paras 8.3.2 and 8.6).   




a.
Designated judge advocate.




b.
Rules with finality on evidentiary issues, challenges for cause, and other procedural matters.




c.
CANNOT





(1)
Dismiss any allegation.





(2)
Terminate the proceeding.   





(3)
BUT ... Legal Advisor may make rulings/give instructions that are "tantamount" to dismissal/termination.



2.  Recorder (AFI 36-3208, para 8.7).




a.
Designated judge advocate.




b.
Serves Notice of Board Hearing letter on Respondent which contains:   





(1)
Date, time, place of hearing.





(2)
Counsel rights.





(3)
Allegations.





(4)
List of government witnesses.





(5)
Information on how to request witnesses (AFI 51-602, para 1.2.2.4; AFI 36-3208, para 8.10).




c.
Arranges for respondent and counsel to review all documents to be submitted in evidence (AFI 36-3208, para 8.7.3).




d.  Represents the government’s interests at the board hearing.


D.
Waivers of Board Hearing Rights (AFI 36-3208, Chapter 6).  



1.
"Default" waivers.  Failure to respond to commander's notification letter within allotted time frame waives all rights.



2.
Unconditional waiver.  Affirmative waiver of all rights to a hearing.



3.
Conditional waiver.  Waiver of hearing contingent upon receipt of a specific characterization, which must be more favorable than the worst authorized.   




a.
Convening Authority can reject conditional waiver or recommend acceptance and forward to separation authority.




b.
Separation Authority may reject or approve the waiver.




c.
If conditional waiver is rejected, airman can   





(1)  Submit unconditional waiver, or





(2)  Go to a board hearing by affirmatively demanding it or doing nothing.


E.
Order of the Hearing (AFMAN 36-3210).


1.
Preliminary (pre‑board) session with Legal Advisor, Recorder, and Respondent's Counsel. 




a.
Administer oaths, discuss and rule on evidence, any other procedural or substantive matters.




b.
Similar to Article 39a session in court‑martial.




c.
Rulings must be recorded and transcribed as part of the hearing.




d.  Documents.   





(1)
Appointing Orders.   





(2)
Notification of Board Hearing with Respondent's acknowledgment.   





(3)
Letter of Notification with Respondent's Reply.   





(4)
Commander's Recommendation for Discharge.   





(5)
Convictions, Article 15s, Letters of Reprimand, Counselings.   





(6)
Enlisted Performance Reports.   





(7)
Awards, Letters of Appreciation.   





(8)
Other statements, documents, investigative reports, affidavits.



2.
Voting members report and receive preliminary instructions from legal advisor.



3.
Voir dire and challenges for cause only.



4.
Opening statements.  Not argument!



5.
Presentation of evidence.   




a.
Government begins.




b.
Documentary evidence often presented in a parcel to the board; members recess to review it prior to hearing witnesses.




c.
Typical witnesses:   





(1)
Commander.   





(2)
First Sergeant.   





(3)
Supervisor.   





(4)
Spouse.





(5) Investigator.




d.
Rebuttal and surrebuttal limited only by patience of LA.



6.
Out‑of‑board session to discuss instructions and review the findings and recommendations worksheet.



7.
Final arguments and instructions.



8.
Announcement of findings on the allegations and recommendations concerning discharge, and P&R.


F.
Evidentiary Matters (AFI 51-602, Para. 2)


1.
General Rule:  Anything relevant and material is admissible.   




a.
Respondent entitled to a "full and fair" hearing.




b.
Compliance with basic due process.   





(1)
Irregularities or omissions in official documents.   





(2)
Enlisted performance reports.




c.
Military Rules of Evidence do not apply, but may be persuasive.



2.  Hearsay.




a.
Admitted as long as Legal Advisor determines an adequate safeguard for trustworthiness exists.




b.
Absence of declarant not necessarily a factor.  Recorder may produce witness if Respondent's Counsel requests, but not required if too burdensome.



3.
Involuntary statements not admissible, but lack of advisement of Article 31 rights does not make a statement involuntary.



4.
No compelled statements or testimony allowed; silence can’t be used against them.



5.
Lack of probable cause normally does not affect admissibility of search results, as long as authorization was given by person normally authorized to direct searches.



6.
No polygraphs unless the respondent, the recorder, and the LA consent.



7.
Evidence from prior enlistments.   




a.
May NOT be used to establish a basis for discharge, with certain exceptions.




b.
Entire record is considered by board on issue of whether to discharge respondent.




c.
May NOT be used to characterize service (except for fraudulent enlistment).




d.
Entire record is considered on issue of probation and rehabilitation.



8.
Military Rules of Evidence 501 to 512 on privileges apply.



9.
Boards may not find contrary to matters previously adjudicated in a civilian trial or court‑martial.  However, Article 15 actions may be relitigated.



10.  Standard of proof is a simple preponderance of the evidence.

VIII.  Miscellaneous Procedural Issues

A.
Closed Hearing.  Spectators should be excluded, unless respondent requests them and the legal advisor finds that the presence of spectators will not disrupt or interfere with the orderly nature of the proceedings.  (AFPAM 36-3210).


B.
In Absentia.  In certain cases, airmen may be discharged even though they cannot be present at the board hearing (e.g. they are in civilian confinement).  Follow the rules in AFI 36-3208, para. 1.12 and 6.22.
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