Federal Tort Claims Act

Maj Todi Carnes

I.  Overview 
A.  Purpose and basic concepts of the Federal Tort Claims Act (FTCA)

B.  Requirements for FTCA claims and exceptions or defenses to FTCA liability
C.  Proper and improper claimants

D.  FTCA claims processing procedures

E.  Representation and immunity of individual Federal employees

II.
Samples of Behavior

A. Explain the requisite legal requirements for liability under the FTCA

B. Summarize the exceptions and defenses to FTCA liability

C. Relate the relationship between FTCA administrative and judicial claims processing

D. Give examples of litigation support provided by the base to JACT

III.  References 

A. 28 U.S.C. §§ 1346(b), 2402, 2671, 2672, 2674, 2675, 2676, 2677, 2678, 2679, 2680.

B. 28 C.F.R. Part 14, Administrative Claims Under Federal Tort Claims Act, 1 July 1997.

C. 32 C.F.R. Part 842, Administrative Claims, Subpart K, Claims Under the Federal Tort Claims Act, 1 July 1997

D. AFI 51-501, Tort Claims, 9 August 2002

E. AFMAN 51-505, Tort Claims (draft) 

IV. FTCA Purpose
To pay for claims against the U.S. for property damage, personal injury or death caused by the negligent or wrongful act or omission of Air Force military or civilian personnel while acting within the scope of their employment.  (28 U.S.C. § 1346(b))

V. Basic Concept

Waiver of Sovereign Immunity, With Certain Exceptions, Including:


A.
Not all claims are payable ‑ see Section VII, below.


B.
United States is liable only if a private person would be. 28 U.S.C. § 1346(b)


C.
Trial is by judge alone. 28 U.S.C. § 2402


D.
No punitive damages, no strict or absolute liability. 28 U.S.C. § 2674

VI. FTCA Claims Requirements (28 U.S.C. § 1346(b))

A.
Money Damages.



1.
Sum certain. Avril v. U.S., 461 F.2d 1090 (9th Cir. 1972); Saurez v. U.S., 22 F.3d 1064 (11th Cir. 1994) (even if damages are unliquidated at the end of 2 years)



2.
No other relief is available.  Ryan v. Cleland, 531 F. Supp. 724 (E.D.N.Y. 1982)


B.
Damage/Injury.



1.
Real or personal property.



2.
Personal injury.

3.  Death.


C.
Negligent or Wrongful Act or Omission. (AFMAN 51-505, para. 2.9)



1.
In accordance with the law of the state where the act or omission occurred.



2.
United States is never liable for strict or absolute liability.

D.
Caused by an employee of the United States. (AFMAN 51-505, para. 2.11)



1.
Officers or employees of any federal agency.



2.
Persons acting in official capacity.  Do not include commissary baggers.  Mares v. Marsh, 777 F.2d 1066 (5th Cir. 1985); Havecost v. U.S. Dep’t of the Navy, 925 F.2d 316 (9th Cir. 1991) (bagger is a licensee)



3.
Temporarily or permanently in the service of the U.S., with or without compensation. Ezekiel v. Michel, 66 F.3d 894 (7th Cir. 1995)



4.
Civil Air Patrol (CAP), if under AF direction and control. (AFI 51-501, Chap 5, § D)



5.
Air National Guard (ANG), if training or duty under 32 U.S.C. §§316, 502, 503, 504, 505.



6.
Does not include independent contractor, such as a contract physician working at the base medical treatment facility.  Broussard v. U.S., 989 F.2d 171 (5th Cir. 1993); Carillo v. U.S., 5 F.3d 1302 (9th Cir. 1993)   Claim may depend upon how much control or direction USAF exercised.

E.
Scope of Employment. (AFMAN 51-505, para. 2.12)



1.
According to law of state where act or omission occurred.  28 U.S.C. § 1346(b)



2.
Legal determination to be made by JAG, not commander or personnel.



3.
Not "line of duty" (AFPAM 36-2922) question.  Congress used that term in 28 U.S.C. § 2671, but actually meant “scope of employment.”



4.
Factors to consider ‑ (Prince v. Creel, 358 F. Supp. 234 (E.D. Tenn. 1972) ("dual purpose" doctrine)




a.
Time, purpose, place of activity




b.
Did activity further interests of Air Force?




c.
Activity reasonable or expected of tortfeasors?




d.
Ownership or control of property involved



5.
Expansion of the concept:




a.
Lawn mower case ‑ Craft v. U.S., 542 F.2d 1250 (5th Cir. 1976)




b.
Dog bite cases:





(1)
Lutz v. U.S., 685 F.2d 1178 (9th Cir. 1982)





(2)
Nelson v. U.S., 838 F.2d 1280 (D.C. Cir. 1988)





(3)
Piper v. U.S., 887 F.2d 861 (8th Cir. 1989)




c.
Duty to observe base fire regulations ‑ Washington v. U.S., 868 F.2d 332 (9th Cir. 1989), cert. denied, 107 L.Ed 2d 536 (1989)


F.
If Private Person Liable ‑ 28 U.S.C. § 1346(b).


G.
Law of Jurisdiction ‑ 28 U.S.C. § 1346(b).



1.
Federal procedure/state substance. Spring v. United States, 833 F. Supp. 575 (E.D. Va. 1993)




a.
Federal - such concepts as the statute of limitations, exceptions to liability




b.
State - such matters as existence of a cause of action, proper party to bring claim, 




amount of damages



2.
Defenses (e.g., contributory or comparative negligence)

3.  State tort recovery maximums (but not compulsory mediation panels).  Starns v. United States, 923 F.2d 34 (4th Cir. 1991)

VI. Exceptions or Defenses to FTCA Liability.  Some statutory, some case  

         law:

A   Discretionary function (28 U.S.C. § 2680(a)) ‑ United States v. Varig, 467 U.S. 797 (1984), reh. den., 468 U.S. 1226 (1984); Berkovitz v. United States, 486 U.S. 531 (1988) ‑ for immunity, the action of the government employee must involve the "permissible exercise of policy judgment" and meet a two‑part test: did the action involve an element of choice and did the decision involve the kind of judgment that Congress intended to protect?

1.  For protection, decision must be grounded in social, economic or political policy.  United States v. Gaubert, 499 U.S. 315 (1991)



2
Air Force‑approved design for missile capsule wall and guardrail protected ‑ Ayer v. United States, 902 F.2d 1038 (1st Cir. 1990)

3.
Army's decision on method for screening blood for HIV protected.  C.R.S. v. United States, 11 F.3d 791 (8th Cir. 1993)

4.
Failure to train, warn, and treat employees at Nevada Test Site over a 30‑year period not protected because not a decision based upon policy considerations. Prescott v. United States, 959 F.2d 793 (9th Cir. 1992)


B.
Admiralty Claims (28 U.S.C. § 2680(d)) (process under AFI 51-501, Chap. 5, Sec. E,)


C.
“Intentional Torts” (28 U.S.C. § 2680(h)) (sort of a misnomer - may be negligent, as in negligent misrepresentation)



a.
Specific list of torts ‑ assault, battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, misrepresentation, deceit, interference with contractual rights

b.   Investigative or law enforcement agent exception to the exception ‑ claimants may recover for assault, battery, false imprisonment, false arrest, abuse of process, or malicious prosecution committed by a Federal investigative or law enforcement officer acting within the scope of employment.




Defined for FTCA purposes as “any officer of the United States empowered by law to 


execute searches, seize evidence, or make arrests for violation of Federal law.” .  cf. 



Solomon v. U.S., 559 F.2d 309 (5th Cir. 1977) (BX security not federal law 





enforcement agents).



c.
"Negligent supervision" by Federal superiors as way to circumvent intentional act:




(1)
Weapon in barracks ‑ Sheridan v. U.S., 487 U.S. 392 (1988) (is there a "special duty or relationship"?); on remand, 773 F. Supp. 786 (D.Md. 1991) (in this case, not under Maryland law); aff'd, 969 F.2d 72 (4th Cir. 1992) (holding that negligent supervision torts are barred by 28 U.S.C. §2680)




(2)
Child care center cases ‑ AFI 34-701, Child Development 





(a)
Doe v. U.S., 976 F.2d 1075 (7th Cir. 1992), cert. denied, 114 S.Ct. 58 (1993)





(b)
Doe v. Scott, 652 F. Supp. 549 (S.D.N.Y. 1987)

(c)  Bennett v. U.S., 803 F.2d 1502 (9th Cir. 1988)





(d)
Family Day Care Homes? (AFI 34-701)




(3)
Drunken patron of base club ‑ Doggett v. U.S., 875 F.2d 684 (9th Cir. 1989)


D.
Claims arising in a foreign country (28 U.S.C. §2680(k)) (In Re Paris Air Show Crash of March 3, 1974, 399 F. Supp. 732 (C.D. Cal. 1975); Meredith v. U.S., 330 F.2d 9 (9th Cir. 1964) (embassies); Saltany v. Reagan, 886 F.2d 438 (D.C. Cir. 1989), cert. den., 495 U.S. 932 (1990) (bombing Libya)(process under AFI 51-501, Chap 4))


E.
Claims arising out of the combatant activities of the armed forces "during time of war." (28 U.S.C. §2680(j))  Koohi v. United States, 976 F.2d 1328 (9th Cir. 1992)), cert. denied, 113 S.Ct 2928 (1993) ("Iran Air") ("periods of significant armed conflict"); Bentzlin v. Hughes Aircraft Co., 833 F. Supp. 1486 (S.D. Cal. 1993) ("friendly fire" deaths during Persian Gulf War)

F.  Claims alleging a government "taking" of air space over land. (28 U.S.C. § 1346(a)(2); 28 U.S.C. § 2733(b)(3))


G.
Claims arising from damage to property of other U.S. Government departments or agencies (inter/intra‑agency waivers).


H.
Claims for personal injury, death, or property damage incurred "incident to service" by a member of the armed forces or ANG. (Includes claims by survivors) (see ¶IX.A., below).


I.
Claims for personal injury or death incurred "in performance of duty" by a civilian employee of the U.S. (Includes claims by survivors) (see ¶IX.B., below).

VIII.  Proper Claimants ‑ Generally, anyone.

IX.  Improper Claimants.


A.
Member of Armed Forces if claim arose "Incident to Service."



NOTE: "Incident to service" under Feres is totally different than "incident to service" under the Military Personnel and Civilian Employees' Claims Act (AFI 51-502, Chap. 2) (For Feres, the term denies claims; for MPCECA, it is the basis for payment)



1.
The Feres Doctrine (Feres v. United States, 340 U.S. 135 (1950)).



2.
Rationale used by the Supreme Court to support the decision:




a.
The peculiar and special relationship of a soldier to supervisors.




b.
The ("chilling") effects on discipline if such suits were permitted.




c.
The extreme results that might obtain if such suits were permitted.




d.
Other types of compensation (e.g., disability or survivors’ benefits) are available.



3.
What types of claims are barred?




a.
Personal injury or death - Feres v. United States



b.
Property damage - Preferred Ins. Co. v. U.S., 222 F.2d 942 (9th Cir. 1955)



4.
Who is a "military member" who could be "incident to service"?




a.
Active duty.  Does not include retirees. U.S. v. Brown, 348 U.S. 110 (1954)




b.
Reserve.  Layne v. U.S., 295 F.2d 433 (7th Cir. 1961); includes injuries sustained and resulting medical malpractice while on inactive duty for training, Jackson v. U.S., 110 F.3d 1484 (9th Cir. 1997)




c.
National Guard if on Title 10 or Title 32 duty.  Peluso v. U.S., 474 F.2d 605 (3rd Cir. 1973), cert. denied, 414 U.S. 879 (1973)




d.
Air Force Academy cadets.  Collins v. U.S., 642 F.2d 217 (7th Cir. 1981), cert. denied, 452 U.S. 964 (1981)




e.
ROTC cadets.  Layne v. U.S., 190 F. Supp. 523 (S.D. Ind. 1961), aff'd, 295 F.2d 43 (7th Cir. 1961), cert. denied, 368 U.S. 990 (1962); Wake v. U.S., 89 F.3d 53 (2d Cir. 1996) (usually for incidents during such activities as physicals, summer camp)




f.
Foreign military personnel (e.g., flying students training in the United States) 





Daberkow v. U.S., 581 F.2d 785 (9th Cir. 1978)



5.
Focus on status of the injured party at time of injury (the "genesis of the action")  (any one of the following circumstances is sufficient to deny the claim)




a.
Location.  U.S. v. Shearer, 473 U.S. 52 (1985) (no "bright line rule," but….)




b.
Command relationship.  United States v. Brown, 348 U.S. 110 (1954)




c.
Military duty.  Johnson v. United States, 481 U.S. 682 (1987)

d. Military privilege.  Stordahl v. Harrison, 542 F. Supp. 721 (E.D. Va. 1982) (base exchange)



6.
Determined by the status of the injured party, not the tortfeasor (although tortfeasor would have to be within scope of employment for FTCA to even apply).  Johnson v. U.S., 481 U.S. 681 (1987)



7.
Feres Doctrine applies to constitutional torts.  U.S. v. Stanley, 483 U.S. 669 (1987)


B.
The Feres Doctrine also bars derivative claims of dependents based upon injury, death or property damage of military personnel who were "incident to service"



1.
Wrongful death:  DeFont v. U.S., 453 F.2d 1239 (1st Cir. 1972); VanSickel v. U.S., 179 F. Supp. 791 (S.D.Cal. 1959), aff'd, 285 F.2d 87 (9th Cir. 1960).



2.
Loss of consortium:  Harrison v. U.S., 479 F. Supp. 529 (D. Conn. 1979), aff'd, 622 F.2d 573 (2d Cir. 1980); Antoine v. U.S., 791 F. Supp. 304 (D.D.C. 1992) 



3.
Claims of dependents for their own (secondary) injuries: Monaco v. U.S., 661 F.2d 129 (9th Cir. 1981); Hinkie v. U.S., 715 F.2d 96 (3rd Cir. 1983).



4.
But not claims by military member for injury to family members.  Herring v. U.S., 98 F. Supp. 69 (D. Colo. 1951).


C.
Federal civilian employees are barred under the FTCA when their claims arise "in the performance of their duties."



1.
Members of the Civil Air Patrol, when on an Air Force‑ordered mission.




a.
Personal injury or death ‑ exclusive remedy is under Federal Employees' Compensation Act. (5 U.S.C. § 8116) (“FECA”)




b.
Property damaged by government negligence ‑ remedy is under FTCA.




c.
All other property damage "incident to service" ‑ exclusive remedy is the Military Personnel and Civilian Employees' Claims Act (AFI 51‑502, Chap 2).



2.
Civilian appropriated fund employees.




a.
Personal injury or death ‑ exclusive remedy is under Federal Employees' Compensation Act. (5 U.S.C. § 8116)  Posegate v. U.S., 288 F.2d 11 (9th Cir. 1961); Grijalva v. U.S., 781 F.2d 472 (5th Cir. 1986); McCall v. U.S., 901 F.2d 548 (6th Cir. 1990)




b.
Property damaged by government negligence ‑ remedy is under FTCA.




c.
All other property damage "incident to service" ‑ exclusive remedy is the Military Personnel and Civilian Employees' Claims Act (AFI 51‑502, Chap 2).



3.
Civilian Non‑Appropriated Fund (NAF) employees.




a.
Personal injury or death ‑ exclusive remedy is under Longshore and Harbor Workers' Compensation Act (5 U.S.C. §§ 8173; 33 U.S.C. §§ 910‑50).  Gradall v. U.S., 329 F.2d 960 (Ct.Cl. 1963)

b.  Property damaged by government negligence ‑ remedy is under FTCA.




c.
All other property damage "incident to service" ‑ process under AFI 51‑502,  Chap 2.


D.
Government contractors' employees.



1.
United States generally not liable for injuries to employees of an independent contractor working on a Federal project. Logue v. U.S., 412 U.S. 521 (1973);    United States v. Orleans, 425 U.S. 807 (1976)

2.  However, U.S. may be liable for failure of government employees to carry out nondelegable duty to ensure a safe work place for employees of independent contractor who are engaged in an inherently dangerous activity. McCall v. Dep't of Energy, 914 F.2d 191 (9th Cir. 1990)


E.
Certain claimants seeking contribution for tort liability payments to Federal personnel.



1.
Yellow Cab, 340 U.S. 543 (1951).  Generally, other defendants may obtain contribution from the United States.

2. Stencel Aero, 431 U.S. 666 (1977).  But not for Feres situations.

X.
  FTCA Claims Processing Procedures 


A.
Filing requirements ‑



1.
Statute of Limitations ‑ must file within two years ("first" statute of limitations) after claimant discovers or reasonably should have discovered the act which caused the injury/damage.  28 U.S.C. § 2401(b); Steele v. U.S., 390 F. Supp. 1109 (S.D. Cal. 1975) (must be received by the Federal agency within 2 years); United States v. Kubrick, 444 U.S. 111 (1979)  Tolling aspects:




a.
State tolling statutes or rules are not applicable.




b.
Minority or mental incompetency doesn't toll statute, although...




c.
May be tolled by government's affirmative concealment or government‑created incompetence.



2.
Signed, written demand (28 U.S.C. § 2401(b), 28 C.F.R. § 14.2(a); AFI 51-501,    para 1.6)).



3.
Money damages (28 U.S.C. § 1346(b)).

4. 
Sum certain (28 C.F.R. § 14.2(a)).



5.
Filed with appropriate federal agency (28 U.S.C. § 2401(b), 28 C.F.R. § 14.2(b)) ‑ agency has six months to consider claim, after which claimant may deem inaction to be denial and exercise option to file suit. 



6.
Must include proper documentation (28 C.F.R. § 14.4).




a.
Swift v. U.S., 614 F.2d 812 (1st Cir. 1980) (failure to include may result in loss of cause of action)




b.
Adams v. U.S., 615 F.2d 284 (5th Cir. 1980), clarified on reh., 622 F.2d 197 (5th Cir. 1980) (government cannot require records it has or could obtain)




c.
AFLSA/JACT policy: Did the claimant's refusal or failure to comply "completely frustrate the agency's good faith effort" to settle?



7.
Proof of attorney's authority required (28 C.F.R. § 14.3 and AFI 51-501, para. 1.6)



8.
Claimant may amend claim at two different times:




a.
Prior to denial (32 C.F.R. § 14.2(c)) - gives agency six more months to review.




b.
After denial, when filing suit, but must show "newly discovered evidence" or "proof of intervening facts" (28 U.S.C. § 2675(b)).  Low v. United States,          795 F.2d 466 (5th Cir. 1986).


B.
Applicable Law (28 U.S.C. § 1346(b)).



1.
Extent of liability.




a.
Law of place where act or omission occurred.  Spring v. United States,              833 F. Supp. 575 (E.D. Va. 1993)




b.
Strict or absolute liability never imposed.



2.
Measurement of damage.




a.
Law of place where act or omission occurred generally governs 





(1)
Personal Injury Valuation Handbooks (PIVH).





(2)
Other sources (U.S. Attorney, reservists, and local attorneys).




b.
Collateral source deductions from private insurance in accordance with local law.




c.
Government sick and annual leave payments deductible IAW local law.




d.
Damage maximums apply in accordance with local law.  Starns v. United States, 923 F.2d 34 (4th Cir. 1991)




e.
Following are not payable.





(1)
Punitive damages (28 U.S.C. §2674) (Flannery v. U.S., 718 F.2d 108 (4th Cir. 1983)); but see Molzof v. U.S., 111 S.Ct 1305 (1992) ("gray zone" between compensatory and punitive)





(2)
Reimbursement for medical or hospital services furnished at U.S. expense.





(3)
Interest prior to judgment (28 U.S.C. § 2674).





(4)
Investigative expenses.





(5)
Reimbursement for burial expenses paid by the U.S.


C.
Settlement Authorities  (AFI 51-501, paras. 1.8 and 2.2)



NOTE:  The authority to PAY depends upon the settlement reached with the claimant, regardless of the amount originally claimed.  The authority to DENY depends upon the amount claimed, regardless of the merits of the claim.



1.
The Judge Advocate General, Deputy Judge Advocate General, the Director of Civil Law and Litigation, Air Force Legal Services Agency (AFLSA/JAC), and the Chief, Tort Claims and Litigation Division (AFLSA/JACT).




a.
Deny claims in any amount.




b.
Pay claims filed in any amount when payment is for $200,000 or less.




c.
Settle claims for payment exceeding $200,000, subject to the approval of the Attorney General or designee



2.
Staff judge advocates of each Air Force base may:



a.
Deny claims presented for $25,000 or less.




b.
Pay claims filed in any amount when payment is for $25,000 or less.


D.
Claims settlement procedure.



1.
Claims outside base settlement authority must be forwarded no later than 120 days after receipt.  (AFI 51-501, para 1.9.1)



2.
Certain claims may only be settled (paid or denied) by AFLSA/JACT (AFI 51-501, para. 1.7.5):




a.
Medical malpractice (SJA may settle claims within settlement authority after receives approval from JACT but must send closed claim to JACT)




b.
Legal malpractice




c.
On-the-job personal injury or death of an employee of a Government contractor




d.
Admiralty and maritime claims




e. 
Civil Air Patrol (CAP) claims

3.
If claim approved, claimant must sign settlement agreement for specific format, see 
AFLSA/JACT web page.



4.
If denied, denial must




a.
Be sent by certified or registered mail, return receipt requested (28 U.S.C. § 2675(a), 28 C.F.R. § 14.9(a)).




b.
Include a statement of the reasons for the denial

.


c.
Notify the claimant that suit may be brought in an appropriate District Court no later than six months from the date of mailing ("second statute of limitations")   (28 C.F.R. § 14.9(a))



5.
Government must approve/deny claim within six months of receipt because...No action within six months after the claim was filed is tantamount to a denial (i.e., claimant then has option of suing or waiting to see what we'll offer)


E.
Claimant's Rights upon Receipt of Denial of Claim.



1.
Request reconsideration (AFI 51-501, para. 2.4; 28 C.F.R. § 14.9(b)).




a.
In writing.




b.
Within six months of final denial.




c.
Prior to suit.




d.
Starts new six month period for consideration of claim.




e.
The settlement authority (SJA) sends the file to AFLSA/JACT, unless the settlement authority decides to reach a settlement with the claimant.




f.
We are not required to advise claimants of this right, and do not do so. 



2.
Sue the United States (not the Air Force).




a.
U.S. District Court.





(1)
Where tort arose, or





(2)
Where the plaintiff currently resides.




b.
No later than six months from date of mailing of denial notification ("second statute of limitations"). Schmidt v. United States, 901 F.2d 680 (8th Cir. 1990)




c.
Trial is by judge alone (28 U.S.C. § 2402).




d.
Claimants must be advised of this right (28 C.F.R. § 14.9(b)). Statute of limitations does not begin to run until claimant advised.  Parker v. United States,   935 F.2d 176 (9th Cir. 1991)  If claimant represented by counsel, letter must go to counsel.  Graham v. United States, 96 F.3d 446 (9th Cir. 1996)

XI.  Payment of Claims (AFI 51-501, paras. 1.17 and 2.4)


A.
If approved for $2,500 or less, pay from DOD appropriations (using SF 1034).


B.
If approved in excess of $2,500, send to Claims Division, General Accounting Office.  This will delay the payment of the claim by one to two months.

C.  NOTE: Settlement authority (e.g., $25,000 for a base SJA) is not the same as the amount that can be paid out of Air Force funds ($2500 regardless of settlement authority)

XII.
Individual Representation and Immunity 


A.
Air Force personnel or ANG members may request Attorney General of U.S. to represent them (28 C.F.R. § 50.15).


B.
Persons with absolute statutory immunity



1.
Medical personnel ‑ 10 U.S.C. § 1089 ("Medical Malpractice Immunity Act")



2.
Legal personnel ‑ 10 U.S.C. § 1054 ("Legal Malpractice Immunity Act")



3.
Released parties to a lawsuit ‑ 28 U.S.C. § 2676


C.
Constitutional Tort Liability



1.
Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971) ‑ Federal employees are individually liable in absence of "special factors counseling hesitation"



2.
Plaintiffs who were military personnel "incident to service" at the time of the incident (includes derivative plaintiffs) (analogous to Feres Doctrine)




a.
Jaffee v. United States, 663 F.2d 1226 (3rd Cir. 1981), cert. denied, 456 U.S. 972 (1982) (radiation tests of nuclear devices) (immunity applied to civilian employees as well as fellow military)




b.
Chappell v. Wallace, 462 U.S. 296 (1983) (racial discrimination aboard Navy ship)




c.
United States v. Stanley, 483 U.S. 669 (1987) (secretly administered LSD as part of Army experiment in 1950s‑1960s)




d.
Bottom line ‑ if the defendant was "in scope", absolute immunity based upon military relationship being a "special factor counseling hesitation" 



3.
Plaintiffs with remedies against the United States by virtue of some statutory "comprehensive scheme" of relief




a.
Bush v. Lucas, 462 U.S. 367 (1983) ‑ found such a scheme to be a Bivens "special factor" (remedies of federal civilian employee under Civil Service Reform Act) (does not have to be a "perfect" remedy - e.g., no remedy for pain and suffering or defamation)  See also United States v. Fausto, 484 U.S. 439 (1988)




b.
Schweiker v. Chilicky, 487 U.S. 412 (1988) (denial of Social Security benefits)




c.
Bottom line ‑ absolute immunity, assuming defendant was in scope of employment and plaintiff had some remedy scheme





(1)
Otto v. Heckler, 781 F.2d 754 (9th Cir. 1986), amended, 802 F.2d 337 (9th Cir. 1986) (superior engaging in sexual harassment not immune)



4.
Other plaintiffs




a.
Butz v. Economou, 438 U.S. 478 (1978) ‑ qualified immunity if:





(1)
Tortfeasor had a good‑faith belief that actions were lawful (subjective test) and





(2)
That belief was reasonable (objective test)




b.
Carlson v. Green, 446 U.S. 14 (1980) ‑ no "special factors" present in absence of affirmative action by Congress

c.  Harlow v. Fitzgerald, 457 U.S. 800 (1982) ‑ eliminated subjective element of "good faith"; immunity established if prove by objective standard that no violation of "clearly established" constitutional guarantees (those of which a reasonable person would have known).




d.
Anderson v. Creighton, 483 U.S. 635 (1987) ‑ test is objective: whether a reasonable officer could have believed that the conduct was lawful.

e.  Bottom line ‑ qualified immunity under Butz/Harlow test.


D.
Common Law torts based upon a state law cause of action



1.
Federal Employees Liability Reform and Tort Compensation Act of 1988 (28 U.S.C. § 2679) (part of FTCA) (also referred to as "Westfall legislation")




a.
Provides that FTCA is the exclusive remedy for all common law tort claims arising within scope of employment of Federal personnel.  Nasuti v. Scannell, 906 F.2d 802 (1st Cir. 1990); Duffy v. United States, 966 F.2d 307 (7th Cir. 1992)




b.
However, statute specifically does not apply to Federal constitutional claims or those based upon a Federal statute. 28 U.S.C. §2679(b)(2); Lunsford v. Price, 885 F.2d 236 (5th Cir. 1989)




c.
"Scope" determination made by Attorney General, who has delegated authority to U.S. Attorneys. 28 C.F.R. § 15.3(a)





Certification is subject to judicial review.  Guttierez De Martinez v. Lamagno, 





115 S.Ct 2227 (1995)

d.  Applies to “immunize government employees from suit even when an FTCA exception precludes recovery against the government” (e.g., military personnel who are sued under a state "long‑arm" statute for an action which occurred overseas, even though the "foreign country" exclusion of the FTCA will leave the victim without a judicial remedy – victim’s only remedy is under the Military Claims Act).  United States v. Smith, 499 U.S. 160, 165 (1991)

e.  Bottom line ‑ apparently absolute immunity, assuming employee was within the outer perimeter of scope of employment.

XIII.  Summary\Questions and Answers 



19-9

