FEDERAL MAGISTRATE COURT PROGRAMS
Jan 02, Capt Tracey Madsen

I.  Overview
A.  What is Federal Magistrate Court?

B.  Alternatives to Magistrate Court Prosecution

C.  Jurisdiction and Authority to Prosecute

D.  Types of Offenses Prosecuted

E.  The Players

F.  The Process

G.  Practice Pointers

II.  Lesson Objectives.  Following this class, students should:


A.  Understand the objective of a federal magistrate court program


B.  Be able to analyze whether magistrate court prosecution is appropriate.

C.  Comprehend how different types of jurisdiction impact the ability to prosecute.


D.  Comprehend the limited types of offenses prosecuted in magistrate court.


E.  Describe the process for bringing charges in magistrate court.

III.  References


A.  AFI 51-905


B.  Title 18 U.S.C. Sections 3001-4000, Crimes and Criminal Procedure


C.  Title 40 U.S.C. Sections 318(a)-(c)


D.  Rule 58, Fed. R. Crim. Procedure


E.  U.S. Sentencing Guidelines and Guidelines Manual


F.  State Criminal Laws

IV.  What is Federal Magistrate Court?

A.  Federal court in which a magistrate judge rather than a U.S. district court judge hears cases arising within the federal district.

Same binding effect of decision by a U.S.district court judge.

2.  The magistrate judge is a federally appointed (term) judge who handles federal civil and criminal cases arising within a particular federal district, not just cases from the installation.



3.  Defendant must consent to prosecution before a magistrate.

B.  Base-level program uses magistrate court as a venue for prosecution of on-base petty offenses and misdemeanors.

C. Primary objective of the base-level magistrate court program is to provide installation commander with an additional tool for maintaining good order and discipline on the installation.

1.  Civilians, including military family members and civilian employees, may be prosecuted for petty offenses and misdemeanors committed on federal property.

2.  Military members are not usually prosecuted in magistrate court.

V.  Alternatives to Magistrate Court

A.  Not all petty offenses and misdemeanors should be tried in magistrate court.

1.  There is usually a threshold that makes a case worthy of prosecution.  Eg.  Dollar limit on shoplifting, degree of aggravation in assault, degree of damage caused by vandalism.

2.  Inadequate or poor quality evidence may also prevent a case from being prosecuted.

3.  Juvenile offenders are not usually prosecuted in magistrate court due to additional and burdensome procedural requirements for doing so.

B.  Administrative actions, rather than prosecution, may be more effective in maintaining good order and discipline

1.  Temporary revocation of base driving privileges.   Often used in incidents of DUI and leaving the scene of an accident.  Standard period of revocation is 1 year.

2.  Temporary revocation of BX/Commissary privileges.  Often used in shoplifting cases.

3.  Revocation of base housing privileges.  A more extreme administrative action used rarely used, but available to curtail disorderly conduct in family housing areas.

4.  Barments are an extreme administrative action.   Often useful in cases of violence or where there has been a threat to safety of on-base personnel or to government resources.  [Be aware that barments of military family members and civilian employees can create additional mission-impact problems for the commander.]

5.  Juvenile Diversion or Base Community Service programs.  Many installations have special board designed to create community service alternatives for minor misconduct by military family members.

VI.  Jurisdiction and Authority to Prosecute

A.  The ability to prosecute an offense in magistrate court depends usually on where the offense occurred.  Generally, the offense must have occurred on federal property.

B.  If the installation has exclusive federal jurisdiction or concurrent federal/state jurisdiction, any petty offense or misdemeanor may be tried in magistrate court.

C.  If the installation has only proprietary jurisdiction, the only offenses that may be tried in federal magistrate court are a few federal crimes that do not rely on territorial jurisdiction, such as counterfeiting, espionage, sabotage, and bribery of federal officers.  

D. If the installation has a mixture of these types of jurisdiction, it is imperative to be able to prove that the offense occurred in federal or concurrent jurisdiction.

VII.  Types of Offenses Prosecuted

A.  Petty offenses, such a minor traffic violations or infractions.  These offenses create no right to a jury.  See DoDD 5525.4 and 40 U.S.C. 318a and 318c.

B.  Misdemeanors under federal criminal statutes (offenses for which the authorized penalty does not include more than 1 year imprisonment.)  Eg., theft of government property.

C.  Misdemeanors under state laws may also be prosecuted under  Assimilative Crimes Act, 18 U.S.C. 13.  Eg., DUI and assault.  However, penalties will not exceed those imposed by state law.  State law offenses may not be assimilated if there is a federal statute covering the same conduct.

D.  NOT offenses under the Uniform Code of Military Justice!

E.  Generally, not violations of Air Force instructions, except those promulgated as prescribed in DoDD 5525.4 as violations of 40 U.S.C. 318c.  (Usually installation traffic regulations.)

VIII.  The Players

A.  The Magistrate

1.  Appointed by life-tenured federal judges

2.  Appointed to serve 8 year term

3.  Hears misdemeanor criminal cases that could be brought before federal judge. 18 U.S.C. 3401(a)

4.  Only hears criminal cases in which defendant has consented to be tried by magistrate.

5.  Can issue warrants for arrest.


B.  The Installation Commander

1.  Determines whether charges against civilians should be prosecuted (AFI 51-905, para.1.1.1) or whether administrative action is adequate or more appropriate.

a. Usually acts upon recommendation by SJA

b.  May make blanket determination (based on safety, discipline or other considerations) that administrative disposition of certain types of offenses is not adequate and that all such offenses will be referred to magistrate court

2.  May ask the U.S. Attorney for the district to petition the U.S. district court to designate a magistrate judge to try cases arising on base, if one has not been designated to do so.

3.  Designates an officer, such as security forces commander or SJA to prepare and file misdemeanor complaints.

4. Designates an Air Force official to prepare and file petty offense complaints.  Eg., security forces member.

C.  The Staff Judge Advocate

1.  Advises Installation Commander on appropriate disposition of cases.

2.  Nominates assistant staff judge advocates for appointment as special assistant U.S. attorneys (SAUSAs) to prosecute in magistrate court.

3.  May, in limited circumstances, request authorization from TJAG for assistant staff judge advocates to prosecute in U.S. district court

4.  May prepare and file misdemeanor complaints.  Usually delegated to SAUSA.

5.  May prepare and file petty offense complaints.

6.  May review all complaints for misdemeanor cases (or may delegate to Chief, Magistrate Court Program).

7.  Must review complaints prepared by another office, such as Security Forces, prior to filing.

8.  Not required to review complaints or DD Form 1805s used to prosecute petty offenses.

D.  The Security Forces Commander

1.  May advise installation commander on appropriate disposition of cases.  Frequently initiates request for barment or other administrative action based on type of offense.

2.  May prepare and file misdemeanor complaints.

3.  May prepare and file petty offense complaints.

E.  Assistant U.S. Attorneys (AUSAs) and Special Assistant U.S. Attorneys (SAUSAs)

1.  AUSAs are Department of Justice attorneys who represent the federal government in U.S. district courts.  AUSAs handle civil and criminal matters.

2.  SAUSAs are assistant staff judge advocates nominated by the SJA and appointed by the U.S. Attorney for the district in which the base is located.  SAUSAs generally only handle criminal matters in magistrate court.  However, the SJA may request authorization from TJAG for a SAUSA to represent the Air Force in U.S. district court.

IX.  The Process

A.  Petty offenses are usually traffic offenses for which a traffic citation, DD Form 1805, is issued by the Security Forces patrolman.  Frequently, there is no accompanying report of investigation or other documentation.  The citations, with or without SJA review, are forwarded to Central Violations Bureau for placement on magistrate court docket.

B.  Other incidents will arise as a result of a response by Security Forces or the Office of Special Investigations.  A report of investigation (ROI) may be prepared and submitted to the Legal Office for recommended disposition.

C.  The SJA, or designee, reviews the ROI and recommends an appropriate disposition on the incident.  If administrative action is warranted, a staff package is prepared to get approval of the installation commander.  If prosecution is warranted, a complaint must be prepared and filed.

D.  A complaint or “information” must be prepared for misdemeanor offenses.  An example is provided in AFI 51-905.  The U.S. Attorney’s Office, Criminal Division, in the local district will also usually provide examples.  The information is accompanied by an affidavit made by someone with knowledge of event, averring sufficient facts to support the charge.  The complaint may also contain “Limits of Punishment” statement which defines the range of available punishments for the offense.

E.  Following appropriate review of the complaint, it is filed with the U.S. district court clerk’s office.  The court clerk will docket the case and the SAUSA will be notified of arraignment date.

F.  On some installations the magistrate comes to the base and hears only cases arising on base.  At other installations, the SAUSA must travel to the U.S. district courthouse and the cases are heard along with others unrelated to the installation.  

G.  Following arraignment on petty offenses where the defendant pleads guilty, the magistrate will impose a sentence.  The SAUSA will be expected to offer recommendation on an appropriate sentence.  

H.  Following arraignment on misdemeanors where the defendant pleads guilty, the magistrate may impose a sentence or may set a date for sentencing to allow time for a pre-sentence report.  The SAUSA will be expected to offer recommendation on an appropriate sentence.  If a pre-sentence report is prepared, a representative from the preparing agency (Pre-Trial services) may also be present to offer recommendations on an appropriate sentence.

I.  Following arraignment, the magistrate may go immediately to trial if the defendant pleads not guilty and waives his right to 30 days to prepare for trial.  In petty offenses, the defendant has no right to a jury or to have a public defender (if unable to afford an attorney).  

J.  If there is no waiver of the 30 days preparation time, or if a jury is required in a misdemeanor case or if the magistrate elects not to go immediately to trial, a trial date will be set.

K.  The Federal Rules of Evidence apply.  (Your law library should include a handy volume published by West containing these rules.)

L.  If there is a verdict of guilty, the judge will impose a sentence following the federal guidelines or state law, if the offense is an assimilate crime.  (See www.ussc.gov/guidelin.htm for copies of the federal guidelines manual and other useful sentencing resources.)

X.  Practice Pointers
1.  A well-developed set of in-house guidelines that sets out appropriate ranges of dispositions on various types of offenses is useful and helps maintain consistency.

2.  READ the statute upon which the complaint is based before you file the complaint.  Don’t just copy boilerplate pleadings.

3.  Find and read a copy of the local rules of the U.S. district court and any courtroom rules established by the magistrate.  

4.  Appropriate courtroom attire can vary by magistrate and by district.  Some magistrates will not permit SAUSAs to wear their military uniform in court.  If so, SAUSAs should wear professional attire similar to that worn by AUSAs in court.  Find out before you go.

5.  If prosecuting a petty offense based solely on a DD 1805, make sure you get all the relevant facts from the Security Forces patrolman before prosecution.

6.  Be ready to provide discovery at arraignment on misdemeanor cases.   Makes you look more prepared and may get you plea of guilty at arraignment.

7.  Unless you are CERTAIN that the magistrate will not go straight to trial, have all your witnesses at the courtroom ready to testify on all cases docketed.

8.  Interview your witnesses before they testify – even on the simple “running a stop sign” case.

9.  Have a large map of the installation to use as demonstrative evidence.  Always keep several smaller copies of same in your briefcase in case you need to admit one as evidence.

10.  Don’t forget you can plea bargain!  Get to the courtroom early so that you have time to negotiate a plea.  Get advice from AUSA, if you don’t know what to offer or what’s reasonable to accept.  ALWAYS get approval from the SJA before you accept a plea bargain.

11.  Suggestion:  go to the courthouse and watch a jury selection in someone else’s case before you have to do one.  

12.  At sentencing, the magistrate will expect you to recommend a sentence.  Be ready with a sentence and a short justification for your recommended sentence.  Know if it’s a federal sentencing guidelines case and know if there are any mandatory maximum or minimums associated with the offense.

13.  Develop a handy reference book or "Continuity Book" where you maintain reference material on punishment limits, boilerplate direct exams of your witnesses for routine offenses like DUI and traffic infractions, example complaints, rules of the court, etc.
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