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IV.  Sexual Harassment 

A.  Historical Background

1.  No federal statute exists which explicitly defines or prohibits sexual harassment in the workplace.

2.  Through several decisions in the 1970s the federal courts established sexual harassment as illegal sex discrimination in violation of Title VII of the Civil Rights Act of 1964, 42 USC 2000e‑2(a)(1).

a.  Title VII's prohibitions were made applicable to federal civilian employees through the Equal Employment Opportunity Act of 1972 (42 USC 2000e).  Title VII has never been made applicable to members of the Armed Services.

b.  The Civil Rights Act of 1991 (Pub.L.No. 102‑166, 21 Nov 1991) now allows for the recovery against an employer (i.e. the Air Force or any other of the armed services) of compensatory damages (pain & suffering, emotional harm, etc.) up to $300,000 per individual in cases of intentional discrimination against civilian employees.  That section of the Act is codified in 42 USC 1981a.

3.  The Department of Defense  Issued clear policy that sexual harassment will not be practiced, condoned or tolerated and established training requirements. 

B.  Definitions

1.  Equal Employment Opportunity Commission (EEOC) regulations (29 CFR 1604.11(a)‑(g)) define sexual harassment as "unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature when:
( submission to such conduct is made either explicitly or implicitly a term  or condition of an individual's employment, or

 ( submission to or rejection of such conduct by an individual is used as a  basis for employment decisions affecting such individual, or

( such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creating an intimidating, hostile or     offensive working environment."

2.  DODD 1350.2 includes its own definition of sexual harassment.  The DoD definition reads as follows: 

· A form of sex discrimination that involves unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature when: 

a. Submission to such conduct is made either explicitly or implicitly a term or condition of a person's job, pay, or career, or 

b. Submission to or rejection of such conduct by a person is used as a basis for career or employment decisions affecting that person, or 

c. Such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creates an intimidating, hostile, or offensive working environment. 

· This definition emphasizes that workplace conduct, to be actionable as "abusive work environment" harassment, need not result in concrete psychological harm to the victim, but rather need only be so severe or pervasive that a reasonable person would perceive, and the victim does perceive, the work environment as hostile or offensive.  ("Workplace" is an expansive term for Military members and may include conduct on or off duty, 24 hours a day.) Any person in a supervisory or command position who uses or condones any form of sexual behavior to control, influence, or affect the career, pay, or job of a Military member or civilian employee is engaging in sexual harassment. Similarly, any Military member or civilian employee who makes deliberate or repeated unwelcome verbal comments, gestures, or physical contact of a sexual nature in the workplace is also engaging in sexual harassment.

3.  The current Air Force definition is set forth in AFI 36-2706 and AFPAM 36-2705.  Sexual harassment is defined as follows:   

· A form of sex discrimination that involves unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature, when:

( submission of [sic] such conduct is made either explicitly or implicitly a term or condition of a person's job, pay, or career; or,

(  submission to or rejection of such conduct by a person is used as a basis for career or employment decisions affecting that person; or,

(  Such conduct has the purpose or effect of unreasonably interfering with an individual's work performance or creates an intimidating, hostile, or offensive working environment.

C.  Types of Sexual Harassment ‑ Judicial decisions have recognized two legal theories of sexual harassment:

1.  Quid Pro Quo (meaning "this for that") sexual harassment occurs when an employee suffers or is threatened with some kind of "pocketbook" injury or is offered some kind of tangible job benefit in exchange for sexual favors.  See Barnes v. Costle, 561 F.2d 983 (D.C. Cir. 1977) (Title VII violation where supervisor abolished employee's job after she resisted his sexual advances); Miller v. Bank of America, 600 F.2d 211 (9th Cir. 1979); Garber v. Saxon Business Prods, 552 F.2d 1032 (4th Cir. 1977); Toscano v. Nimmo, 570 F.Supp. 1197 (D. Del. 1983); Williams v. Civiletti, 22 FEP Cases 1311 (D.D.C. 1980).

a.  Almost always involves a supervisor/subordinate relationship where the victim is told to "put out or get out," (i.e. "submit to my sexual requests or you will be fired, demoted, denied a promotion or award, training opportunity, or objective appraisal, etc.").

b.  A single incident may suffice.  Jordan v.  U.S. Postal Service, 44 M.S.P.R. 225 (1990).

c.  Generally, to be actionable, the employee must have actually received a job benefit or suffered a job detriment.  See Spencer v. GE, 894 F.2d 651 (4th Cir. 1990)(setting forth the elements for case of quid pro quo sexual harassment).  Although under Ellerth, infra, and Farahger, infra, this is not longer strictly the rule.  The analysis is now more complicated and the lack of a tangible employment action no longer prevents recovery.

2.  Hostile Environment: In 1986, the U.S. Supreme Court formally recognized hostile environment sexual harassment as an actionable form of sex discrimination under the law. (Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986)).  In this type of sexual harassment, a supervisor, co‑worker, or someone else with whom the victim comes in contact on the job creates an abusive work environment or interferes with the employee's work performance through words or deeds because of the victim's gender.

a.  A sexually hostile work environment can be created by:

(1)  discussing sexual activities

(2)  unnecessary touching

(3)  commenting on physical attributes

(4)  displaying sexually suggestive pictures

(5)  using demeaning or inappropriate terms, such as "Babe" 

(6)  using unseemly gestures

(7)  ostracizing workers of one gender by those of the other

(8)  granting job favors to those who participate in consensual sexual activity

(9)  using crude and offensive language

b.  Hostile environment sexual harassment is the most difficult type to recognize.  The particular facts of each situation determine whether offensive conduct has "crossed the line" from simply boorish or childish behavior to unlawful gender discrimination.  

c.  How severe or pervasive must the harassment be to constitute an offense?  The law is not settled on this issue.

1) Virtually all courts have held that an isolated epithet does not support a cause of action for hostile environment discrimination, and some federal circuits hold that the harassment must be so severe that it affects the victim's psychological well being.  However, a single act could be so egregious as to alter the conditions of the victim's employment as to constitute hostile environment sexual harassment. 

5)  The United States Supreme Court addressed several issues in the case of Harris v. Forklift Systems, Inc., 114 S.Ct. 367 (1993).  The Court stated that a hostile environment exists “when the workplace is permeated with discriminatory intimidation, ridicule, and insult, that is sufficiently severe or pervasive to alter the conditions of the victim’s employment.”  The Court noted that an abusive environment need not be so severe that it causes psychological harm to the victim to be actionable under Title VII. Whether an environment is hostile or abusive can only be determined by looking at all the circumstances.  The conduct must create an objectively hostile work environment – one a reasonable person would find to be hostile.  According to the Court, the basis for cause of action flows from the misconduct of the employer or his agents, not the injury, if any, suffered by the victim. 

d.  Hostile environment sexual harassment is actionable regardless of whether the employee suffered tangible job detriment.  Actual injury is not required.  Harris, supra.

e.  Even thought there is an objective standard, the conduct must still be subjectively unwelcome.  On the other hand, not everything unwelcome is illegal.

- Isolated incidents, jokes, flirting, use of vulgar language, and posting of sexually oriented posters have been found non‑actionable.

- Occasional, isolated or trivial remarks of a sexual nature are insufficient. 

- Casual conversations will not suffice..

f.  Because the legal boundaries involved in this type of sexual harassment are so "foggy," supervisors and subordinates alike should avoid ALL sexually offensive conduct in the workplace or any behavior that is in any way demeaning to members of the opposite sex.  All complaints, regardless of whether they meet the legal test of hostile environment sexual harassment, must be quickly investigated and appropriate action taken to stop offensive conduct.

NOTE:  Although sexual harassment generally is perpetrated by men against women, any form of unwelcome sexual advance against employees of either gender may be the basis of unlawful sexual harassment.  In addition, the Supreme Court recently found that a claim of sexual harassment under Title VII was still viable even if the harasser was the same sex as the victim.  Oncale v. Sundowner Offshore Services, Inc118 S.Ct. 998 (1998).

D.  Liability

1.  The Air Force may be held liable under Title VII for sexual harassment created by a supervisor, employee, or others if it knew or should have known of the illegal conduct and failed to quickly investigate or take appropriate action to stop it.

a.  Only civilian employees may pursue liability against the Air Force (or any other DoD entity) for sexual harassment by another Air Force employee, military or civilian. 

b.  Military members cannot sue the Air Force or any other DoD entity for compensatory damages for sexual harassment by a civilian or military supervisor or co-worker.

2.  Agency liability for claims of sexual harassment depend on whether the complainant can establish an actionable claim of sexual harassment under Title VII and whether the actions of the harasser can be imputed to the employer.  Until recently, the type of sexual harassment had a great deal to do with the employer’s liability.  Today, those distinctions have little meaning and liability is decided differently. The Supreme Court recently stated that employer liability will not be decided by the type of harassment alleged. Burlington Industries v. Ellerth, 118 S.Ct. 2257 (1998).  

a.  The Court rejected the apparent authority theory and noted that harassment by a supervisor was not really conduct within the scope of employment.  The Court, instead, focused on the aided-by-agency principle (i.e. whether sexual harassment was aided by the existence of the agency relationship) and found that employers could be held vicariously liable for the actions of a supervisor. Ellerth, at 2267-8.

b.  The Court held that when a supervisor engages in sexual harassment (whether Quid Pro Quo or hostile environment) the employer will be held vicariously liable when the harassment results in a tangible employment action.  Faragher v. City of Boca Raton, 118 S.Ct. 2275, 2293 (1998); Ellerth, at 2269.

-  A tangible employment action is defined as a significant change of employment status, to include, hiring, firing, failing to promote, significant reassignment, or a decision resulting in a significant change in benefits.

-  While the Court did not use the word “strict” when describing the employer’s liability, the Court did note that no affirmative defense was available.  The implication is that the employer will be held strictly liable for such conduct by a supervisor.

c.  The Court also held that when a supervisor engages in sexual harassment and there is no tangible employment action, the employer can be held vicariously liable but may raise an affirmative defense to the liability.  The affirmative defense requires that:

1) the employer exercise reasonable care (a) to prevent and (b) to correct promptly any sexually harassing behavior, and 

2) that the employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm otherwise.

If the employer asserts this defense successfully, liability will not be attributed to the employer.  Faragher, at 2293; Ellerth, at 2270.

-  The Court has not decided on the applicability of this affirmative defense when the harasser is a non-supervisory coworker, though it seems that it might well apply.

d.  Thus, it is possible for an employer (i.e. the Air Force) to avoid liability for certain types of sexual harassment engaged in by an employee supervisor.  Proactively, the employer must have a written policy against sexual harassment, a training system, and a viable and effective complaint system in place.   After the complaint has been filed, the employer must fulfill its duty to take reasonable steps to investigate a claim of sexual harassment and remedy the problem -- generally known as prompt, effective corrective action.  See Torres, supra; Gray, supra. AFI 36-2706 is the Air Force’s complaint program.  The lack of a program like this will almost certainly result in liability.

e.  With regard to employer liability for harassment by nonsupervisory coworkers, EEOC guidelines provide for employer liability when the employer knew or should have known of the conduct, unless the employer can show it took immediate and appropriate corrective action.  29 C.F.R. 1604.11(d).  See Intlekofer v.  Turnage, 973 F.2d 773 (9th Cir. 1992); Martin v.  Norbar, 537 F.Supp. 1260 (S.D. Ohio 1982).

-  To avoid liability in these cases, the employer must, 1) have a complaint/grievance system in place, a stated policy against sexual harassment, and training programs for employees and supervisors, and 2) once the employer learned of the behavior, the employer must have taken prompt, effective, corrective action.

3.  The Civil Rights Act now provides for the recovery against an employer (i.e. the Air Force or any other of the armed services) of compensatory damages up to $300,000 per individual in cases of intentional discrimination against civilian employees.  Such compensatory damages are available in the administrative process. 

4.  Individuals generally cannot be held personally liable under Title VII for their actions in sexually harassing someone.  Wathen v. GE, 115 F.3d 400 (6th Cir. 1997); Gary, supra; but see Paroline v. Unisys Corp, 879 F.2d 100 (4th Cir. 1989)(holding that personal liability is possible under Title VII).

E.  Complaint Processing

1.  Filing a complaint

a.  Civilian employees working for the Air Force may use the Air Force EEO complaint system (AFI 13-1201, 29 CFR 1614). 

b.  Military members may contact the base MEO/EOT Officer (AFI 36-2706).

c.  Recognize that the system does not require a report of sexual harassment to the supervisor or commander first particularly if that is the person doing the harassing.

d.  Cooperate fully with investigators and keep the matter confidential (two or more people have their reputations on the line and the victim may not know all the facts).

2.  Investigation

a.  Under AFI 36-2706, the Military Equal Opportunity office has primary responsibility for investigating complaints of sexual harassment.

1) Whenever a formal complaint of sexual harassment (called an EOT incident) is filed, the EOT officer at the MEO office is required to conduct an inquiry called a “clarification.” AFI 36-2706, para 4.7.

- The purpose of the process is to determine whether the complaint is supported by a preponderance of the credible evidence.  

- The clarification process involves a determination of the facts and causes of the incident, an assessment as to the severity (i.e. minor, serious, or major) of the incident, and a recommendation as to appropriate corrective action.  

- It includes reviewing records and reports and interviewing and taking statements from witnesses and others who may be involved.  An individual Inquiry Officer may be appointed.

- A legal review is required for all substantiated clarification reports.

- There is a 20 day time period in which clarifications must be completed and that includes the legal review by the base legal office. AFI 36-2706, para 4.19.

2) If there is a determination that a preponderance of the evidence indicates the sexual harassment incident actually took place, the case is forwarded through the SJA to the servicing commander for the appropriate action. AFI 36-2706, para 4.18.  When a clarification results in inconclusive findings, the IG’s office may be directed to pursue the matter. AFI 36-2706, para 4.21.

3) Informal complaints of sexual harassment are handled differently. They are documented on the AF Form 1587-1, EOT Informal Complaint Summary, and the individual is given help in resolving the situation informally.  AFI 36-2706, para 4.14.

b.  Depending upon the nature of the complaint, the clarification will not be conducted and other agencies will become involved.  

- All complaints involving suspected criminal activity are immediately referred to the legal office and AFOSI and Security Forces.

- All complaints involving allegations of homosexual conduct are immediately referred to the subject’s commander for action.  

- All complaints not within the purview of the EOT complaint process are referred to the appropriate agency.

F.  Command Attention to Sexual Harassment

1.  Publish clearly the Air Force's policy on sexual harassment, i.e., "Zero Tolerance."

2.  Insure that civilian employee/military member avenues of communication and complaint are well publicized throughout the unit.

3.  Provide appropriate training on sexual harassment.

4.  Commanders should act quickly to investigate all complaints of sexual harassment once they learn of the complaint.

5.  Seek advice from your Staff Judge Advocate and Civilian Personnel Office before taking action against offenders.

G.  Command Options

1.  Military Personnel 

a.  Counseling

b.  Letter of Admonition or Reprimand

c.  Non-judicial Punishment

d.  Administrative Discharge

e.  Court-martial

2.  Potential UCMJ Violations
-  Article 93, Cruelty and Maltreatment ‑ specifically prohibits all forms of sexual harassment

-  Article 133, Conduct Unbecoming an Officer

-  Article 89 and 91, Disrespect to Officer/NCO

-  Article 117, Provoking Speech or Gestures

-  Article 120, Rape

-  Article 125, Sodomy

-  Article 127, Extortion

-  Article 128, Assault

-  Article 134, Disorderly Conduct; Indecent Acts, Assault, Exposure, and Language; Adultery

3.  Civilian Personnel

-  Reprimand to removal depending on the circumstances (See AFI 36-
704).

-  Any disciplinary action which includes punishment greater than suspension for more than 14 days can be appealed to the U.S. Merit Systems Protection Board.

-  At any such proceeding, the Air Force must prove by a preponderance of the evidence that the misconduct, i.e., sexual harassment, took place, and that the punishment imposed serves to promote the efficiency of the 
service.  (5 USC 7701(c)(2) and 5 USC 7513(a)).

-  In effect the Air Force becomes a Title VII plaintiff, and must prove 
illegal sex discrimination or face having its disciplinary action overturned.

V.  Homosexual Conduct
A.  Department of Defense Policy

1.  Sexual orientation is considered a personal and private matter.  The focus of the military’s homosexual policy is “conduct.”

- Homosexual orientation is not a bar to service entry or continued service unless manifested by homosexual "conduct."

2. Congressional Findings. 

-- 10 USC 654(a) & AFI 36-3208, para:

- 5.35.2. There is no constitutional right to serve in the armed forces.

- 5.35.3. Pursuant to the powers conferred by Section 8 of Article 1 of the Constitution of the United States, it lies within the discretion of the Congress to establish qualifications for and conditions of service in the armed forces.

- 5.35.4. The primary purpose of the armed forces is to prepare for and to prevail in combat should the need arise.

- 5.35.5. The conduct of military operations requires members of the armed forces to make extraordinary sacrifices, including the ultimate sacrifice, in order to provide for the common defense. 

- 5.35.7. One of the most critical elements in combat capability is unit cohesion, that is, the bonds of trust among individual service members that make the combat effectiveness of a military unit greater than the sum of the combat effectiveness of the individual unit members.

- 5.35.8. Military life is fundamentally different from civilian life:

- the extraordinary responsibilities of the armed forces, the unique conditions of military service, and

- the critical role of unit cohesion, require that the military community, while subject to civilian control, exist as a specialized society; and

- the military society is characterized by its own laws, rules, customs, and traditions, including numerous restrictions on personal behavior, that would not be acceptable in civilian society.

- 5.35.13. The prohibition against homosexual conduct is a long-standing element of military law that continues to be necessary in the unique circumstances of military service.

- 5.35.14. Armed forces must maintain personnel policies that exclude persons whose presence in the armed forces would create an unacceptable risk to the armed forces’ high standards of morale, good order and discipline, and unit cohesion that are the essence of military capability.

- 5.35.15: The presence of persons who demonstrate a propensity or an intent to engage in homosexual acts would create an "unacceptable risk" to high standards of morale, good order and discipline, and unit cohesion.

B.  Definitions

1.  Homosexual Conduct: An act, statement, marriage or attempted marriage.

2.  Act(s): 

a.  Any bodily contact, actively undertaken or passively permitted, between members of the same sex for the purpose of satisfying sexual desires; or

b.  Any bodily contact that a reasonable person would understand to demonstrate a propensity or intent to engage in homosexual acts (e.g., handholding or kissing in most circumstances).

c. The individual shall be denied service entry or separated unless that person falls within an narrow exception where there are further findings that:

(1) Such acts are a departure from the member's usual and customary behavior;

(2) Such acts under all the circumstances are unlikely to recur;

(3) Under the particular circumstances, the member's continued presence in the Armed Forces is consistent with the interest of the armed forces in proper discipline, good order, and morale; and

(4) Member does not have a propensity or intent to engage in homosexual acts.

3.  Statement:  Language or behavior that a reasonable person would believe to convey the statement that a person engages in or has a propensity or intent to engage in homosexual acts.  This includes statements such as "I am a homosexual," "I am gay," "I have a homosexual orientation," or "I am bisexual."  

a.  A statement that a person is homosexual creates a rebuttable presumption that the service member engages in homosexual acts or has the propensity or intent to do so.  In this sense, a statement is conduct.

b.  In determining whether a member has successfully rebutted the presumption, the following nonexclusive criteria may be considered:

(1) whether the member has engaged in homosexual acts;

(2) the member's credibility;

(3) testimony from others about the member's past conduct, character, and credibility;

(4) the nature and circumstances of the member's statement;

(5) any other evidence relevant to whether the member is likely to engage in homosexual conduct. 

4.  Propensity:  An abstract preference or desire to engage in homosexual acts; it indicates a "likelihood" that a person engages in or will engage in homosexual acts.

C.  Accessions

1.  Applicants will not be asked to reveal their sexual orientation or whether they have engaged in homosexual conduct.

2.  All applicants will be informed of separation policy for homosexual conduct.

3.  An applicant shall be rejected for entry into the Air Force if evidence is received demonstrating the applicant has engaged in homosexual conduct unless a further determination is made that the individual falls within the narrow exception mentioned above. 

D.  Separations

1.  Mandatory.  A member of the armed services must be separated if the member engages in homosexual conduct.

a.  A commander may not decline to initiate separation when credible information exists showing that the member has engaged in homosexual conduct.  Even if the commander believes the individual falls within the narrow exception, the commander must initiate discharge action.  It is a non-discretionary responsibility.  OpJAGAF  1995/23, 6 Mar 95.

b.  One exception:

(1) The member engaged in homosexual conduct for the purpose of avoiding or terminating military service, and

(2) Separation is not in the best interest of the Air Force.

2.  Board Entitlement.  Any member being separated for homosexuality is entitled to a board notwithstanding time in service, rank, or probationary status.  

3.  Characterization of Discharge.

a.  If the member is given an Honorable or General characterization, the SPCM is the separation authority.

b.  If the member is given a characterization of Under Other than Honorable Conditions (UOTHC), the GCM is the separation authority.  To get a UOTHC characterization, the homosexual conduct must have occurred under one of the following aggravating circumstances:

(1)  By using force, coercion, or intimidation;

(2)  With a person under 16 years of age;

(3)  With a subordinate in circumstances that violate customary 
military superior-subordinate relationships; 

(4)  Openly in public view;

(5)  For compensation;

(6)  Aboard a military vessel or aircraft; or

(7)  In another location subject to military control under aggravating circumstances.

4.  Drafting Options.

a.  Acts v. Statements.  If you have credible evidence of both acts and statements, allege both as a basis.

b.  Multiple Statements.  Allege each separately.

E.  Investigations & inquiries

1.  Key Concepts.

a.  Heterosexual and homosexual sexual misconduct should be subject to command review/action (DODI 5505.8). 

b.  Sexual act(s) in violation of the UCMJ that occur between consenting adults, in private, whether on or off a military installation will ordinarily be referred to the commander of the service member concerned for an inquiry. Makes no distinction between homosexual and heterosexual misconduct.  As a practical matter, credible allegations of homosexual conduct must be followed up with an inquiry conducted by an individual appointed by the commander.  The same is not necessarily true for heterosexual misconduct, which likely will be handled by SF or AFOSI depending upon the severity of the incident.

c.  Inquiries are conducted by the commander (someone appointed by the commander) as part of his or her inherent command authority, while investigations are conducted by the OSI, Security Forces, or other DoD law enforcement organization.  Commander directed fact-finding inquiries are the preferred method of addressing homosexual conduct.

(1) Upon determining they have credible information that a violation of the UCMJ has occurred, commanders may request OSI/SF to conduct an investigation.

(2) OSI/SF independently determine if credible information exists; also have authority to independently initiate an investigation when based on credible information.

d.  Inquiries/investigations solely to determine a member's sexual orientation are prohibited.  The focus of any inquiry should be on the alleged conduct, such as if the member made a statement or committed an act.

e.  Inquiries/investigations are limited to the factual circumstances "directly relevant" to the specific allegations.  It is impermissible to ask the individual being investigated whether they are homosexual.  The inquiry must focus on the conduct.

2.  Credible Information.
a.  Commander inquiry must be based on "credible information" that a basis for discharge exists.

(1)  Amounts to a "reasonable belief."

(4)  Based on identifiable facts, not just a belief, suspicion, or rumors. 

(3)  Consists of an examination of reported information, and, if necessary, a more extensive inquiry.

(4)  "Totality of circumstances," considering the source of the information and the surrounding circumstances.

b.  “Associational activities" cannot serve as the basis to begin an inquiry and they are not considered “credible information.”  Such activities include association with known homosexuals, patronizing gay bars, possessing or reading homosexual publications, marching in a gay rights parade in civilian clothes, or listing someone of same gender on emergency data card

c.  Complaints by a military member of harassment or of threats by others against that member because the member is believed to be homosexual, do not serve as credible information upon which to base an inquiry.  In other words, if a military member lodges a complaint that they are being harassed or threatened because others believe that member to be homosexual, the commander cannot launch an inquiry of the complaining member based on the complaint.  

3.  Which commander initiates?
a.  Look to AF requirements (available at JAG website) and to MAJCOM requirements (e.g., AETC requires wing or installation level commander to initiate for both officer and enlisted).

b.  For officer cases, AFI 36-3206, para 2.2.2 and A2.11 require a wing or equivalent commander to initiate an inquiry.

c.  Otherwise, the unit commander ordinarily initiates.

4.  Advisement.

a.  Member must be advised of DoD policy on homosexual conduct, i.e., that homosexual conduct (acts, statements, and marriages) is a basis for discharge.  Failure to advise does not create any substantive rights.

b.  Article 31, UCMJ, rights only if otherwise appropriate.

F.  Reporting requirements

1.  Except for homosexual statement cases at Basic Military Training, notify HQ USAF/JAG through command channels of all commander directed inquiries and law enforcement investigations into alleged homosexual conduct.  Include:

- subjects name, grade, unit, and base of assignment

- a brief narrative summary of the credible evidence that led to the inquiry or investigation

- name and grade of IO or law enforcement POC

- date inquiry or investigation began

At the conclusion of the inquiry or investigation advise on closing date and want action is being contemplated or taken. 

2.  Notify HQ USAF/JAG through command channels of any courts-martial involving allegations of homosexual acts.  This is an informational reporting requirement and is not a prerequisite to preferring court-martial charges.

3.  Notify HQ USAF/JAG through command channels of any separation actions involving a contested board.  A decision of retention requires a one page synopsis containing the allegations, the evidence presented, and the reasons (if known) for retention.

4.  Notify AFLSA/JACL (with info copies to the MAJCOM and HQ USAF/JAG) of all cases involving homosexual conduct which have a potential for future litigation, such as those with advocacy organization involvement, that have garnered congressional interest, or that have gained media attention.

5.  MAJCOM requirements may vary.

6.  Work closely with your local MPF, which may also have informational reporting requirements.

7.  Be advised that the reporting requirements change upon occasion.  See TJAG Policy letter No. 33 for latest guidance and forms.

G.  Recoupment

1.  10 USC 2005 & 37 USC 308, as amended by NDAA FY 94.

2.  Airmen (and cadets) receiving "advanced education assistance" must enter into written agreements providing for pro rata reimbursement of such educational assistance if the soldier, "voluntarily or because of misconduct," fails to complete the agreed upon period of service.  The same standard applies to pro rata recoupment of enlisted bonuses when the enlisted soldier is separated prior to the end of the agreed service obligation.

3.  Separation for homosexual conduct requires recoupment only if the conduct:

a.  Was punishable under the UCMJ;

b.  Would authorize an UOTHC discharge; or

c.  Was committed for the purpose of seeking separation.

4.  Airmen being processed for separation due to homosexual conduct that requires recoupment should be informed of the possibility of recoupment in the notification of separation.

5.  In cases where recoupment might be appropriate, separation boards should make specific findings on the issue of recoupment.  If the board is waived, the separation authority must make specific findings.

6.  Coordinate all potential recoupment cases with HQ USAF/JAG.

H.  Litigation

1.  Able v. United States, 880 F. Supp. 968 (E.D.N.Y. 1995), vacated and remanded, 88 F.3d 1280 (2nd Cir. 1996), on remand, injunction granted, 968 F. Supp. 850 (E.D.N.Y. 1997), rev’d, 155 F.3d 628 (2nd Cir. 1998).

- Supreme Court refused to hear this case on appeal in Sep 1998

- See The Difference Between Can and Should: Able v. United States and the Continuing Debate About Homosexual Conduct in the Military, 46 A.F. L. Rev. 1 (1999)

2.  Richenberg v. Perry, 73 F.3d 172 (8th Cir. 1995)

- Air Force Captain

- Supreme Court denied review on 6 Oct 97

- allowed pro-military appellate court ruling to stand

3.  Thomasson v. Navy, 80 F.3d 915 (4th Cir. 1996)

4.  Holmes v. California Army National Guard, 124 F.3d 1126 

- Supreme Court rejected the appeal of this case in Jan 1999

VI.  Mental Health Evaluations  

A.  Key Terms

1.  Involuntary Admission ‑‑ The admission of a member, directed by a privileged mental health provider, when a member of the Armed Forces is believed to be suffering from a mental disorder that makes the individual a danger to self, other, or to government property.

2.  Member ‑‑ Any active duty person (including guard and reserve components) serving in the Armed Forces of the United States.

3.  Mental Disorder ‑‑ A clinically significant behavior or psychological syndrome or pattern that occurs in a person that is associated with present distress (a painful symptom) or disability (impairment in one or more important areas of functioning) or with a significantly increased risk of suffering death, pain, disability or a important loss of freedom.  In addition, this syndrome or pattern must not be merely an expected response to a particular event; e.g., the death of a loved one.  It must be a considered manifestation of a behavior, psychological, or biological dysfunction in the person.  Neither deviant behavior, nor conflicts between the member and society are mental disorders unless the deviance or conflict is a symptom of dysfunction in the member.

4.  Mental Health Evaluation ‑‑ A psychiatric or psychological examination for the purpose of determining fitness for duty in the Armed Forces.

5.  Mental Health Provider ‑‑ A psychiatrist, clinical psychologist, doctoral level clinical social worker, or a psychiatric nurse specialist privileged to conduct mental health evaluations.  For purposes of the limited suicide prevention program, the term mental health provider also refers to master’s level clinical social workers.

B.  Mental Health Evaluation (Other Than Inquiry Ordered Under Rule for Courts‑Martial 706, or Those Conducted in the Substance Abuse Programs or  Family Advocacy Programs):

1.  Commander's Responsibilities.  Commanders must:

a.  Consult with a Mental Health Professional (MHP) before deciding to refer a member for a Mental Health Evaluation (MHE).

b.  Provide the member with written notice of MHE.  The notice must 
include the date and time of the MHE, a brief factual description of the 
behaviors that caused the referral, name or names of the MHP the commander consulted prior to the referral, the positions and telephone number of authorities who can assist a member who wishes to question the referral, and a copy of the member's rights as detailed in this instruction.

2.  Member's Rights when Referred for a non-emergency MHE. Right to:

a.  Request a consult with the Area Defense Counsel or other Air Force defense counsel concerning redress for a violation of this instruction.

b.  Complain to an Air Force Inspector General or to the DoD Inspector General, that the commander made the MHE referral in violation of this instruction. A complaint does not mean the commander must delay the MHE.

c.  Request an additional MHE by a MHP of the member's choosing if the MHP is reasonably available.  If the provider is not a member or an employee of the DoD, the member must pay for the evaluation.  

d.  Make lawful communications to an Inspector General, attorney, Member of Congress, or other authority about the MHE referral.

e.  A two (2) workday waiting period from time of notice until time of the MHE.  If circumstances of military duty prevent complying with this right, the member's commander must specify the reasons for a more expedient non‑emergency referral when notifying the member.  Workday means the member's normal duty day.

f.  Treatment, when committed for hospitalization, which is the most appropriate and therapeutic available, in a setting no more restrictive than it must be for effective treatment.

3.  Involuntary Admission for Inpatient Evaluation.  Only use inpatient MHEs when such evaluations are not appropriate or reasonable on an outpatient basis.  Only a psychiatrist, or, in cases in which a psychiatrist is not available, another MHP or a physician, may admit a member of the Armed Forces for a MHE on an inpatient basis.  As soon as possible after admission, the member has the rights detailed above.

a.  The member also has the right to:

(1)  Be informed of the reasons for the MHE, the nature and consequences of the MHE and any treatment, and the member's rights under this instruction, when and as the member's condition permits. 

(2)  Contact a friend, relative, attorney, or inspector general, as soon after admission as the member's condition permits.

b.  The attending psychiatrist or other physician will:

(1)  Determine if continued hospitalization and treatment is justified within two workdays after the member's admission, or if the member should be released.  "Workday" means the attending physician's normal duty day.

(2)  Notify the member orally and in writing of the reasons for continued hospitalization and treatment, if such determination is made.

c.  The installation commander will:

(1)  Appoint a neutral and disinterested officer to conduct a review 
of any involuntary psychiatric admission, to be completed within 72 hours of the admission.  The review officer will be 

- in the grade of 0‑5 or above

- not in the member's immediate chain of command 

- must be a privileged mental health provider or physician not assigned as the member’s primary provider.

(2)  Direct an inspector general investigation if the review officer reports any impropriety in the MHE referral process.  NOTE: If the 
installation commander or a superior ordered the admission, a commander superior to that officer will appoint the review officer, take his or her report, and direct any investigation.

d.  The review officer will:

(1)  Consider all information that is reasonably available and relevant to the member’s hospitalization.  At a minimum, the review officer will interview the commander directing the hospitalization, the member’s attending physician, and the member, if the member consents and his or her condition permits.

(2)  During any interview with the member, introduce him or herself, explain the review and the reasons for the interview, the anticipated length of the process, and advise the member:

(a)  Of his or her rights under Article 31, UCMJ, and the Fifth Amendment to the US Constitution.  (Review officers should consult their servicing staff judge advocate for advice.)

(b)  That he or she may have an attorney present during the interview, if requested.

(c)  That if an attorney is requested, and does not already have one, a military attorney will be appointed.

(d)  That he or she may request a different military attorney of his or her own choosing, if that attorney is available within a reasonable time.

(e)  That he or she may obtain a civilian attorney at his or her own expense, if that attorney is available within a reasonable time.

(3)  Report the determination of further hospitalization and treatment to the installation commander within 72 hours of the member’s admission.  A review officer’s determination that the member should be released is binding.  Absent new information, the member may not be involuntarily admitted for inpatient psychiatric evaluation after the review officer has determined he or she should be released.  The review officer will ensure that the MHE process is properly executed according to this instruction.

(4)  Determine if there is reasonable cause to believe the referral for inpatient MHE was used in an inappropriate, retributive, or punitive way, or was otherwise in violation of this instruction.

(5)  Report any improprieties in the MHE referral process to the installation commander.  NOTE: If the review officer was not appointed by the installation commander, the review officer will report to the appointing commander.

4. Prohibited Acts. Violations of this paragraph are punishable under Article 92.  Air Force commanders will not:

a.  Refer a member for any MHE as a reprisal for making or preparing a lawful communication to a Member of Congress, an inspector general, a member of any DoD audit, inspection, investigation, or law enforcement organization, or any appropriate authority in the member’s chain of command.

b.  Restrict a member from lawfully communicating with an inspector general, attorney, Member of Congress, or other authority about the member’s MHE referral.

5.  Reporting Alleged Reprisals.

a.  An Inspector General must report to the service specific DoD/IG, within ten workdays of receipt, all allegations that a member was referred for a MHE in violation of this instruction.  

b.  Unless notified that the DoD/IG assumes investigative responsibility for a particular matter, initiate or cause to be initiated an investigation of the issues raised in the allegations.

C.  Mental Health Inquiries Under Rule for Courts‑Martial 706.  Medical personnel will conduct inquiries into a military member’s mental responsibility for alleged offenses or mental capacity to stand trial per Rule for Courts‑Martial 706 and Military Rule of Evidence 302.  Such inquiries have nothing to do with those sanctioned under AFI 44-109.

D.  Limited Privilege Suicide Prevention (LPSP) Program   

1.  Program Objective. The objective of the LPSP program is to identify and treat those members who, because of the stress of impending disciplinary action under the Uniform Code of Military Justice (UCMJ), pose a genuine risk of suicide. In order to encourage and facilitate treatment, the LPSP program provides limited confidentiality.    

2. Application.  The LPSP program applies to any member who has been notified of his or her commander’s intent to impose punishment pursuant to Article 15, UCMJ, or has had court-martial charges preferred against them pursuant to Art 30, UCMJ (RCM 307).

3. Initiation.  If, subsequent to one of the above events, defense counsel, trial counsel, law enforcement official, staff judge advocate, first sergeant, squadron executive officer or any other individual officially involved in the processing of the disciplinary action has a good faith belief that the member may present a risk of suicide, the individual shall communicate that concern to the member’s immediate commander with a recommendation that the member be referred for a mental health evaluation and possible placement in the LPSP program.

a.  The MHP will evaluate the member to determine if the member poses a risk of suicide, and if so, initiate treatment.

b.  Duration.  The limited protections provided by the LPSP program shall apply only so long as the MHP determines that there is a continuing risk of suicide. The MHP shall notify the member’s immediate commander when, in his or her professional opinion, the member no longer poses a risk of suicide and shall appropriately annotate the member’s medical records. The limited protections afforded by the LPSP program cease at that time.

c.  Limited Protection.  Members enrolled in the LPSP program are granted limited protection with regard to information revealed in, or generated by their clinical relationship with MHPs. Such information may not be used in the existing or any future UCMJ action or when weighing characterization of service in a separation. Commanders or persons acting under their authority, such as staff judge advocates, squadron executive officers, or first sergeants, may use the information for any other purposes authorized by law, this instruction, and other Air Force instructions and programs.

d.  The limited protection provided by the LPSP program does not apply to:

--The introduction of evidence for impeachment or rebuttal purposes in any proceeding in which evidence generated by, and during the LPSP relationship has first been introduced by the member.

--Disciplinary or other action based on independently derived evidence (other than from the LPSP relationship).

--Any information or evidence acquired or created by MHPs or other medical providers before placement in the LPSP program or subsequent to release from the program, except for those medical summaries or other similar documents created after release from the program but which pertain to treatment while in the LPSP program.

e.  MHP staff engaged in LPSP programs may disclose case-file information of military members, including providing copies of documentation to:

i.  Other medical personnel directly engaged in evaluating and treating program participants. This would include MHP staff at other facilities to which the member may be referred.

ii.  VA treatment personnel when members are transferred directly to a VA facility.

iii.  The confinement facility commander when members are transferred to a confinement facility as a result of an ongoing court-martial.

iv.  Other authorized personnel with a need to know in the official performance of their duties. MHPs should consult with the staff judge advocate before any release made under this provision.

E.  Psychotherapist-Patient Privilege (MRE 5-13 AND AFI 44-109)

1. General Rule of Privilege: A patient has the privilege to refuse to disclose and to prevent any others from disclosing a confidential communication made between the patient and a psychotherapist or an assistant to a psychotherapist. 

\

2.  In order to provide some indication of the nature and extent of the privilege, a review of the substantive portions of Mil. R. Evid. 513 is appropriate.

a. In cases not arising under the UCMJ, the psychotherapist may appeal requests for information to the installation SJA.

b.  In cases arising under the UCMJ:

(1) The communication must be made for the purposes of diagnosis or treatment of the patient’s mental or emotional condition.

(2) A patient is a person who consults with or is examined for purposes of advice, diagnosis, or treatment.

(3) Psychiatrists, clinical psychologists, and clinical social workers are all considered psychotherapists under this rule provided they are appropriately licensed or credentialed.  If the patient reasonably believes such a person holds a license or credentials, then that will suffice.  An assistant is any person assigned or directed to assist a psychotherapist or a person reasonably believed by the patient to be so assigned or directed.

(4) The patient may claim the privilege or direct trial or defense counsel to do so on their behalf.  Also, the provider or assistant may claim the privilege on behalf of the patient and such authority is presumed in absence of evidence to the contrary.

b.  Exceptions: There are a number of exceptions to this rule.  Among others, there is no privilege when:

(1) The patient is dead.

(2) The communications is evidence of spouse or child abuse or neglect.

(3) Federal law, state law, or service regulation imposes a duty to report the information contained in the communication.

(4) Necessary to ensure the safety and security of military personnel, military dependants, military property, classified information, or the accomplishment of the mission.

(5) The provider believes the patient’s state makes the patient a danger to any person including themselves.

(6) If the communication contemplated future commission of fraud or crime
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