Freedom of Speech in the Military

Updated Aug 02, Capt TJ Rogers

Authority and Guidance

A.  AFI 51-902, Political Activities by Members of the US Air Force, 1 Jan 96

B.  AFI 51-903, Dissident and Protest Activities, 1 Feb 98
Samples of Behavior

1. Recall the key caselaw that underpins the Air Force instructions relevant to free speech.

2. Summarize the limits imposed on civilians who want to enter a military base for the purpose of political protest.

3. Summarize the limits imposed on a military member with regard to the distribution of free speech material on a military base.

4. Explain the limits imposed on a military member with regard to political expression (i.e. supporting political causes, attending political meetings and rallies, contributing money, holding office, etc.).

5. Explain the limits imposed on a military member with regard to membership in groups, associations, etc., which discriminate on the basis of race, ethnic origin, religion, etc.

6. Explain the limits imposed on a military member with regard to personal expression (i.e. tattoos, words/phrases on clothing, wall posters, etc.).

Lesson Outline


I.
Case Law


II.
Overview

I.
Case Law

A.
Background

1.
When you face a free speech issue AFI 51-902, Political Activities by Members of the US Air Force, 1 Jan 96, and AFI 51-903, Dissident and Protest Activities, 1 Feb 98, will assist you in identifying the precise Air Force rule, but be aware that these instructions are based upon years of judicial decisions.  Start your legal research by reviewing each case summary below.  If you find an applicable holding, read the entire case and cite the case in any legal memorandum you prepare. 

2.
Application of the First Amendment's free speech component within a military context involves special rules of restriction, which have arisen over the years.  The Supreme Court has consistently ruled that, while military members are entitled to enjoy the Constitutional guarantees of free speech, this enjoyment must be restricted in a manner that permits the military to accomplish its critical task of guarding the security of the nation.  Similarly, those protesters who seek to express themselves about defense issues will find their freedom of expression on military bases limited so that their words and actions do not undermine the military mission.

B.
Supreme Court Decisions

1.
Schenck v. United States, 249 U.S. 47 (1919):  Clear and Present Danger (Holmes, J.)

Facts:  The accused distributed anti-Draft leaflets through the U.S. mail, seeking to persuade men to ignore the 1917 wartime draft.

Issue:  Whether the leaflet messages were protected under First Amendment.

Held:  Words are not protected under the First Amendment when used in such circumstances (here, within a war-time context) and are of such a nature to create a clear and present danger that they create the evils the Congress has a right to prevent.  Here, Congress through its draft legislation sought to prevent the evils associated with threats to our national security.  This man's "free speech" undermined that effort.

2.
Barenblatt v. United States, 360 U.S. 149 (1959):  This is an unusual case since it was decided in the immediate aftermath of the McCarthy witch hunt for communists.  Harlan led the majority opinion, but the biting dissent included Hugo Black, Earl Warren, William O. Douglas, and William Brennan.

Facts:
A Subcommittee of the House Committee on Un-American Activities was investigating suspected communist infiltration of U.S. educational institutions.  The accused was a college teacher who refused to answer the Subcommittee's questions on whether he was or ever had been a member of the Communist Party.  He was convicted of contempt and this conviction was reviewed to see if the First Amendment protected his right to refuse.  On the one side of the spectrum was a congressional claim that its inquiry was aimed at protecting national security.  The attorney for the Government even pushed this to a question of national preservation.  That is, if Congress cannot ferret out the communists, the nation's democratic future was at risk.  On the other side of this spectrum lay a person's right to associate, affiliate and hold personal beliefs.  Like the Government's case, this side also was pushed to its most compelling limit since a teacher was the object of attack.  So academic freedom itself, including non-attribution, was at stake.

Issue:  Whether Congress, in the name of the "national interest," can require an educator to disclose personal beliefs, associations, and affiliations.

Held:  Yes it can.  But read this opinion's dissent to see a well-reasoned argument that places sensible limits on a government's restriction of its citizens' free speech.

3.
Flower v. United States, 407 U.S. 197 (1972)

Facts:  
The accused was a peace mongerer who wanted to go on the army base of Ft. Sam Houston in San Antonio, Texas, and peacefully hand out his anti-Vietnam war leaflets.

Issue:
Whether his right to free expression in this manner was protected.

Held:  Given the nature of the place he chose to express himself, this activity was protected under the First Amendment.  The leafleteer did in fact enter the premises of the army base.  But all of his activity took place on a public thoroughfare, New Braunfels Avenue.  This is one of the most misapplied rules in this area.  Later courts seek to interpret it to mean that if a protester is engaged in peaceable activity, it's okay.  Or, if a base has an open house it creates a Flower situation by abandoning control of the base in letting the general public come on for the open house.  Justice O'Connor corrects this misapplication in Albertini.  The narrow rule of Flower is that when the military has permitted a public thoroughfare, or any other area on its premises to be regarded as "generally open to the public" with no means of control, that public area is a little island of public forum.  Now the public forum rules for free speech apply.  This means that the State (military) must show a compelling State interest if it wants to restrict free speech and the restrictions must be the least restrictive possible.

4.
 Greer v. Spock, 424 U.S. 828 (1976)

Facts:
Dr. Spock and a few other "minor" presidential and vice-presidential candidates asked for permission to enter Ft Dix, NJ, an army basic training base, for the purpose of handing out campaign literature.  The base commander denied his request and explained that a base regulation prohibited political speeches and prohibited GIs from attending political gatherings while in uniform.  He also told Spock that he did not want to be associated with a partisan cause since that could undermine his own neutrality.

Issue:
Whether the rule in the Flower case could be read broadly and permit peaceable assembly.

Held:  No, Flower was to be narrowly construed.  The opinion of the Court identified the base regulation at issue to be one drawn to prevent a clear danger to the morale, loyalty and discipline of troops as well as a regulation intended to maintain the military's political neutrality.

5. 
Perry Educ. Assoc. v. Perry Local Educ. Assoc., (PEA v. PLEA) 460 U.S. 37, (1983): The real utility of the Perry case to the military context is that it sets out a very clear division of free speech forums and tells us how the First Amendment applies to each one.

Facts:
PEA was the duly designated exclusive teachers' union and PLEA was a rival union.  PEA was granted access to teachers' school mailboxes and PLEA was not.  PLEA sued saying its right of expression (communication to individual teachers through these State-sanctioned boxes) was unduly restricted.

Issue:
Whether the First Amendment protects the right of the rival union to communicate with the teachers.

Held:  No, it doesn't.

	FORUM:
	Traditional Assembly/ Speech Area
	Designated Public Forum Area
	Undesignated Nontraditional Public Area

	Examples:
	streets, parks
	university, high school meeting areas, municipal theaters
	military bases (forum is subject to closure)

	1st Amend. Standard
	compelling interest (narrowly drawn)
	compelling interest (narrowly drawn)
	free speech subject to restrictions as long as they are reasonable 


6.
Brown v. Glines, 444 U.S. 348 (1980)

Facts:  Glines was a USAF captain on duty as a reservist who disagreed with the hair grooming standards.  He circulated a petition to military members on and off base seeking their agreement through their signatures.  Once he collected enough he planned to forward these petitions to his Congressman.

Issue:  Whether the base regulation which required him to clear any such petitions with the base commander, was illegal since a federal statute forbade anyone from restricting a GI's communication with a member of Congress.

Held:  The federal statute did not apply to these "collective petitions" only to individual communications to Congress.  These collective kinds could be restricted since they could imperil military discipline.

7.
United States v. Albertini, 472 U.S. 675 (1983)

Facts:  The accused entered Hickam Air Force Base during an open house.  He and his followers remained near a static display of a B-52 where they peacefully handed out anti-nuke pamphlets. The accused was arrested for violating a 9-year-old bar letter for reentering a military base after being previously barred.  Nine years before he had entered base, made his way to a place that contained secret documents, and poured animal blood on the documents.

Issue:  Whether the accused was protected by the First Amendment since the base had relinquished effective control of Hickam.  The facts clearly showed that this open house was well advertised and the general public was enticed to come on and see how well the defense dollar was spent.

Held:  That's not the issue at all!  Justice O'Connor rejected the way the 9th Circuit framed the issue.  She re-framed it around the 9-year-old bar letter and the case became a due process case versus a free speech case.  She found the staleness of the bar letter not to be violating due process and upheld Albertini's conviction for illegal reentry.  Read the dissent for a plausible argument the other way.

C. 
Other Key Cases:

1.
U.S. v. Priest, 45 C.M.R. 338 (CMA 1972)  

Facts:  This case is an oldie but a goodie.  A Navy enlisted member edited, published and distributed an anti-Vietnam war newspaper called "OM".  He claimed he was doing the "patriotic" thing since he was right and the U.S. government was wrong about the war.  The paper contained clear-cut calls to disobey legitimate authority.  For example, one commentary suggested that if we don't get justice in the rigged courts, we should resort to violent revolution in the streets.  Musical lyrics mentioned assassinating the President.



Issue:  Whether a prosecution for disloyal statements violates the accused's free speech rights under the First Amendment.

Held:  No.  The real value of this case is that the Court draws a very careful distinction between free speech by civilians and free speech by military members.  The "clear and present danger" standard enunciated by Holmes in Schenck is followed.  If free speech by our military undermines the command structure, the Priest case suggests it is probably UN-protected.

2.
Persons For Free Speech At SAC, 675 F.2d 1010 (8th Cir. 1982), cert. denied: Compare this case to Albertini.  This case represents the probable holding of Albertini had Justice O'Connor dealt with it as a free speech case.

Facts:  The group, Persons for Free Speech, wanted to attend a highly advertised open house at Offutt AFB (old SAC headquarters) and peacefully discuss anti-nuke issues.  It claimed that the base had opened itself up as a temporary public forum and through its defense-oriented displays had taken a political stand requiring it to allow other groups to provide alternative positions.

Issue:  Whether an open house situation creates a temporary public forum thus making restrictions to free speech very difficult.

Held:  No. A base is presumed to be closed.  When opened, this alone does not create a public forum area.  You have to look at the facts.  In this case, Offutt AFB sought to foster community relations.  This was a legitimate military purpose.  The groups invited on base were non-ideological (e.g., the Chamber of Commerce).  The Air Force openly sought to prevent anyone from entering for the purpose of making a political statement.  Military displays were neutral in the sense that they simply showed visitors how the defense dollar was spent.  In sum, the base did nothing to open itself to partisan politics.

3.
U.S. v Moore, 38 M.J. 490 (CMA 1994): This case deals with a colonel's assertion that his extremely graphic language to his long-time lover was protected private speech under the First Amendment.  The Court said it wasn't protected speech because the speech was "not simply arduous banter between two long-time lovers; rather, it was demeaning vulgarity interwoven with threats and demands for money and sex."  (citing Priest)
4.
U.S. v Hartwig, 39 M.J. 125 (CMA 1994): This case is about a Captain who claims his sexual fantasy letter to a 14-year-old admirer is protected private speech.  The Court said it wasn't and in doing so cited the "clear and present danger" standard of Schenck.

5.
Key Point:  The Supreme Court through the years has read military necessity into its justifications for restricting free speech in a military context.

II.
Overview

A.
Rules for Civilians Who Seek Base Access to Protest

1.  A base is presumed to be CLOSED (Rule of Persons for Free Speech at SAC)

a.
It takes action by base officials to remove this presumption.

b.
Action or inaction over time may show the base has relinquished control over part of the base (Rule of Flower).

2.
Open Houses do not necessarily remove the presumption.  In other words, an Open House at your base does not necessarily convert your base into an OPEN BASE;

a.
If the purpose relates to maintaining good relations with the local community.

b.
If no one is invited to make politically-oriented presentations.

3.
Bottom line:  Have you created a public forum area?

B.
Civilians and Military Members Who Wish to Distribute “Expression” Material on Base:  Commander may prohibit such material if it presents a clear danger to loyalty, discipline or morale.  (Rule of Schenck / Glines / Priest)

C.
Free Speech Rules for Air Force members found in the Air Force Instructions

1.
AFI 51-902, Political Activities by Members of the US Air Force, 1 Jan 96

a.
Air Force members MAY:

1) Express personal opinions on political issues and candidates.

2) Contribute money to a political action committee (PAC).

3) Attend rallies if NOT IN UNIFORM.

4) Write letters to the editor stating personal opinions on public issues IF not for a particular political cause.

5) Display political bumper sticker.

6) Wear political button NOT ON DUTY and NOT IN UNIFORM.

7) Serve as civilian cops or firemen IF commander approves AND IF no interference with military duties.

b.
Air Force members MAY NOT:

1) Be a candidate or hold civil office.

a)
Requests may be made for a waiver of this rule if the member will separate from the service soon. File through HQ USAF/JAG.

b)
Special exceptions for school board offices.  See the AFI.

2) Participate in partisan political campaigns.

3) Serve in any official capacity in any partisan political club.

4) Do radio or TV as an advocate for a particular candidate or cause.

5) Solicit funds for a political cause on the military installation.

6) March or ride in a partisan political parade.

7) Make campaign contributions to a particular candidate (versus PAC rule above).

8) Solicit a campaign contribution from another military member.

9) Use contemptuous words against the President or other high officials mentioned in 10 U.S.C. § 888.

D.
AFI 51-903, Dissident and Protest Activities, 1 Feb 98

a.
General Premise: Commanders “have the inherent authority and responsibility to take action to ensure the mission is performed and to maintain good order and discipline.” (AFI 51-903, para 1)

b.
General Duty of Commanders:  “Preserve the service member’s right of expression, consistent with good order, discipline, and national security, to the maximum extent possible.” (AFI 51-903, 1.1)

c.
Prior Approval for Distribution of Printed Materials

1) Military member must provide material in advance.

2) Commander or designee should not prohibit “solely on the grounds the materials are critical of government policies.”

3) Standard:  Clear Danger to Loyalty, Discipline, or Morale.

d.
Hate Groups (AFI 51-903, para 5)

1) What groups: supremacist groups, advocates of illegal discrimination, and advocates of violence to deprive others of civil rights.

2) What is prohibited of Air Force members: active participation

3) What is active participation: public demonstrations, fund raising, recruiting, organizing, and leading.

4) Consequences of mere membership: Consider when evaluating and assigning. (AFI 51-903, 5.4).

e.
Demonstrations (AFI 51-903, para 6)

1)
None are permitted within the base if  “clear danger” standard reference in c above is violated.

2)
Off Base: Air Force members can NOT IF ON DUTY.

3)
Off Base Overseas: NOT ON OR OFF DUTY IF IN UNIFORM.

4)
In any scenario on/off duty, in/out uniform IF VIOLENCE IS LIKELY.
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