Soldiers' and Sailors' Civil Relief Act (SSCRA)

Updated Jan 02, Maj Don Bethel

I.  
Overview.

A.  It is important that judge advocates understand the rights and benefits the SSCRA provides to us as military members (beneficiaries of the Act), and as those who advise other military members with respect to the Act.

B.  The lecture and outline follow the organization of the Act:

1.  GENERAL PROVISIONS (ARTICLE I)

2.  GENERAL RELIEF (ARTICLE II)

3.  LEASES/MORTGAGES (ARTICLE III)

4.  INSURANCE (ARTICLE IV)

5.  TAXES (ARTICLE V)

6.  FURTHER RELIEF (ARTICLE VII)

7.  ADMINISTRATIVE (ARTICLE VI)

II.
Samples of Behavior:

A.  Explain the general provisions of the SSCRA:  persons protected; duration of protection; jurisdiction, and waiver.

B.  Illustrate the conditions for obtaining relief in civil proceedings.

C.  Explain how the SSCRA effects the domicile of a military member assigned outside the home state.

D.  Summarize the effect of the SSCRA on the taxation of a military member's income and property.

E.  Distinguish the application of the SSCRA to military members from its application to dependents.

III.
References:  50 U.S.C. App. 501-593.

IV.
Art. I - General Provisions.
A.  PURPOSE OF THE ACT (50 USC App 510):

“In order to provide for, strengthen, and expedite the national defense . . . provision is made to suspend enforcement of civil liabilities . . . of persons in the military service . . . in order to enable such persons to devote their entire energy to the defense needs of the Nation . . . “  

B.  PERSONS IN MILITARY SERVICE (50 USC App 511):

1.  Active duty Air Force, Army, Navy, Marine Corps, Coast Guard.

2.  Public Health Service officers detailed to the Army or Navy.

3.  Guard and Reserve members in active Federal Service (Title 10 orders).

4.  Generally, from date of entry to discharge.

C.  JURISDICTION (50 USC App 512):

1.  U.S.:  States, DC, Territories.

2.  Courts:

a.  Judicial, not administrative, BUT

b.  Statutes of limitations may be tolled in administrative proceedings.

D.  PROTECTING PERSONS SECONDARILY LIABLE (50 USC App 513):

1.  Sureties, guarantors, endorsers, accommodation makers, and others.

2.  Courts have DISCRETION to stay, postpone, or suspend proceedings.

3.  Tests and results vary--CHECK local law.

4.  Bail bond sureties are specifically provided for and generally fare better.

E.  NOTICE TO SERVICEMEMBERS OF BENEFITS OF ACT (50 USC App 515):

1.  SECDEF shall ensure that persons entering and persons in military service are notified of SSCRA benefits.

2.  AFI 51-504, Legal Assistance and Preventive Law--implementing AF instruction.

F.  EXTENSION OF BENEFITS TO RESERVISTS CALLED TO ACTIVE DUTY (50 USC App 516):  Benefits of Articles I, II, and III apply to Reservists from date they RECEIVE ORDERS.

G.  WAIVER OF BENEFITS (50 USC App 517):


1.  Servicemembers may expressly waive benefits under the Act.


2.  Waiver of one benefit is NOT a waiver of all.


3.  Designed to encourage private settlement of disputes.

H.  PROTECTION FROM REPRISAL FOR EXERCISE OF RIGHTS (50 USC App 518):


1.  Lenders/creditors/insurers may NOT:

a.  Determine member is unable to pay.

b.  Deny or revoke credit.

c.  Change terms of an existing arrangement.

d.  Refuse terms or limits of a new arrangement.

e.  Make an adverse credit report.

f.  Refuse insurance.

2..Limited coverage:

a.  Must continue to make required payments.

b.  No real sanctions for creditors who fail to follow SSCRA; see Fair Credit Reporting Act for possible sanctions.

V.
Art. II - General Relief.

A.  DEFAULT JUDGMENTS (50 USC App 520):

1.  Before entry of any default judgment:

a.  Plaintiff must file AFFIDAVIT as to defendant’s military status:

(1)  defendant is NOT in military;

(2)  defendant is in military; or

(3)  defendant’s military status is unknown.

b.  Court ORDER required if defendant is in military or status is unknown, and

c.  Court must appoint ATTORNEY to represent defendant’s interest. 

(1)  What does the appointed attorney do?

(a)  Inquire into military status?

(b)  Establish inability to appear?

(c)  Move for a stay?



(d)  Establish a defense?

(e)  Contact the defendant?--may deprive defendant of the protection!

(2)  Answers vary--check local law.

d.  Filing a false affidavit is a criminal offense, BUT simple failure to follow the procedures makes the default judgment VOIDABLE, not void , and, therefore, ENFORCEABLE.

2.  Reopening a Default Judgment:

a.  Judgment entered during service or within 30 days thereafter; servicemember may apply to reopen default; application must be made during service or within 90 days thereafter.

b.  Criteria for Reopening a Default Judgment:

(1)  Prejudiced by military service.


(2)  Meritorious or legal defense.

3.  NO APPEARANCE!  To prevent entry of a default judgment or to reopen a default judgment, the servicemember must have made NO APPEARANCE in the proceeding.

4.  ANY appearance may deprive a defendant of this protection:


a.  “Special” appearance to contest jurisdiction.

b.  Motion to quash service.

c.  Even letter from legal assistance attorney requesting a stay under SSCRA may be an “appearance.”  Skates v. Stockton, 683 P2d 304 (Ariz.Ct.App. 1984).

B.  STAYS OF PROCEEDINGS (50 USC App 521):

1.  During service or within 60 days thereafter.

2.  MATERIAL EFFECT required.

a.  Ability to prosecute or defend MUST be materially affected by military service.

b.  Cut in pay does not automatically equal “material effect.”  Federal Home Loan Mortgage Corp. v. Sincaban, 93-C-0090-C, Unreported, U.S. Dist. Ct. W. Dist. Wis. (Appendix A).

3.  Grant of a stay is DISCRETIONARY:


a.  Particular facts/circumstances are considered.


b.  Based on present, not prospective, facts.

c.  Court must make findings of fact.  Olsen v. Olsen, 87 Ohio App. 3d (1993).

d.  Standard of review is abuse of discretion.

4.  Factors courts will consider:


a.  Necessity for servicemember’s presence.

b.  Servicemember’s good faith and diligence.  Palo v. Palo, 299 NW2d 577 (SD 1980) (both parties stationed in Germany; wife took excess leave to travel to US for hearing; husband failed to show he couldn’t do same).


c.  Harm to others:

d.  Problem:  Court finds servicemember is not a “necessary party.”  Shelor v. Shelor, 383 SE2d 895 (GA 1989) (child support modifications are temporary and do not materially effect rights of military defendant).

5.  Burden of proof varies.  Boone v. Lightner, 319 US 561 (1943).


a.  Check local law, but


b.  As a practical matter, be prepared to prove.

C.  STAYS OF EXECUTIONS OF JUDGMENT (50 USC App 523):

1.  During service and within 60 days after.

2.  Not a stay of proceedings, but a stay of execution and enforcement.

3.  Includes stay of “attachments” and “garnishments.”

4.  MATERIAL EFFECT required on ability to COMPLY WITH JUDGMENT.

D.  THE BOTTOM LINE:

1.  Stay requires “material effect.”

2.  Protection against entry of default judgment requires “no appearance.”

3.  Request for stay may be denied AND may result in an “appearance.”

4.  Notice to court of military status, alone, may or may not 
prevent default, AND will not result in a stay.

E.  PRACTICE TIP:

1.  Advise members who are aware of pending litigation to retain counsel and/or appear.

2.  If appearance is truly hampered by service, secure affidavit from member’s commander.

3.  Assist member with request for stay, but, if possible, do not sign on member’s behalf.

4.  If not possible, expressly reserve right to contest personal jurisdiction. 

5.  Cite SSCRA (and favorable case law).

F.  STATUTES OF LIMITATIONS (50 USC App 525):

1.  Tolled during military servicer egardless of when cause of action accrues.

2. Tolling is automatic--NO MATERIAL EFFECT REQUIRED.

3. Can be used against, as well as by, servicemembers.

4. Judicial AND administrative actions.

a.  EXCEPT Internal Revenue statutes (50 USC App 527); but see 50 USC App 573 (income tax payment may be deferred if ability to pay is materially effected by military service).

b.  Actions before Board for Correction of Military Records not tolled.

G.  INTEREST RATES (50 USC App 526):

1.  Caps interest rates on PRESERVICE obligations at 6% during military service.

2.  MATERIAL EFFECT required; creditor has burden of proving no material effect.

3.  Does NOT apply to student loans (FFELP).

4.  More likely to affect Reservists called to active duty.

5.  Servicemembers’ obligations ONLY, not dependents’.

6.  Recommended procedure:

a.  Notify creditor (send copy of orders).

b.  Request 6% cap.

c.  Notify creditor when military service ends.

7.  Potential responses:

a.  Grant request (sometimes, even when not required to).

b.  Deny request ("no material effect”).

c.  Grant request BUT accrue the excess interest.

VI.
Art. III - Leases, Mortgages, & Installment Contracts.
A.  BENEFITS UNDER ARTICLE III EXTEND TO DEPENDENTS AS WELL AS SERVICEMEMBERS (50 USC App 536).

B.  MATERIAL EFFECT REQUIRED EXCEPT under 50 USC App 534 (termination of preservice leases).

C.  BENEFITS INCLUDE:

1.  Protection from eviction from leased dwelling during service (50 USC App 530).

2.  Protection from repossession of property under a preservice installment contract (unsecured obligations) (50 USC App 531).

3.  Protection from foreclosure under a preservice, secured obligation (50 USC App 532).

4.  Termination of preservice leases (50 USC App 534):

a.  NO MATERIAL EFFECT required.

b.  Dwelling AND business premises.

c.  Written notice to landlord required.

VII.
Art. IV - Insurance.
A.  GUARANTEES PAYMENT OF PREMIUMS ON PRESERVICE LIFE INSURANCE POLICIES DURING MILITARY SERVICE (50 USC App 540-547).
B.  NOT OFTEN USED:

1.  VA guarantees payment, but servicemember liable for premiums and interest within 2 years after service.

2.  Limited to $10,000 coverage AND unpaid premiums/interest deducted from benefit!

VIII.
Art. V - Taxes.
A.  PROTECTION FROM TAX SALES OF PROPERTY (50 USC App 560).

B.  PROTECTION FROM INCOME TAX COLLECTION (50 USC App 573):


1.  MATERIAL EFFECT required.


2.  Federal and state income taxes, BUT


3.  IRS severely restricts this benefit.

C.  “RESIDENCE” FOR TAX PURPOSES (50 USC App 574):

1.  Preserves servicemember’s state of  “domicile” and state of “residence” in the “home state.”

2.  Thus, the “host state” (where the servicemember is stationed) may not tax member’s military income or personal property.

D.  INCOME TAX:

1.  Military income may be taxed only by a servicemember’s home state.

2.  Non-military (off-duty) income may be taxed by the state where it is earned and by the home state.

3.  Normally, the home state will credit the member for taxes paid to the state where non-military income is earned.

4.  Dependents do NOT share this benefit!

a.  Most states consider persons who reside in the state for a specified period of time as  “residents” for tax purposes.

b.  Income earned by dependents may be taxed by: 

(1)  the “host state,”

(2)  the “home state,” AND

(3)  if different from the “host state,” the state where it is earned.

c.  Tax CREDITS should offer some relief.

E.  PERSONAL PROPERTY TAXES:

1.  Generally, TANGIBLE, NONBUSINESS, personal property of the servicemember may NOT be taxed by the host state, while INTANGIBLE assets MAY be taxed.

2.  Problem:  property owned jointly by servicemember and a dependent.

3.  Normally, ad valorem taxes (on VALUE of property) are NOT payable by members, but SALES & USE taxes ARE.  In re Karsten, 22 Kan.App.2d 882; 924 P2d 1272; 1996 Kan. App. LEXIS 116 (Oct. 4, 1996) (Army personnel stationed at Fort Riley and their spouses do not have to pay ad valorem taxes on autos, even if registered in Kansas; SSCRA takes precedence over state law).

4.  Motor vehicles may be registered (and fees/taxes paid) in either the home or host state.  Note, however, registration in host state does not protect against double taxation by home state.

5.  Mobile homes--depends on how they are classified--personal or real property.

F.  REAL PROPERTY TAXES ARE NOT COVERED BY SSCRA AND ARE PAYABLE.

G.  BUSINESS PROPERTY IS TAXABLE, INCLUDING RENTAL INCOME.

H.  DRIVERS’ LICENSES NOT COVERED BY SSCRA, but most states allow servicemembers to retain license from home state.

IX.
Art. VI - Administrative.
A.  TRANSFERS (OF PROPERTY) TO TAKE ADVANTAGE OF ACT (50 USC App 580):

1.  Prohibited.

2.  Good faith of servicemember is always key.

B.  PROTECTION FOR MIAs (50 USC App 581(3)).

X.
Art. VII - Further Relief.
A.  SERVICEMEMBERS’ APPLICATION FOR ANTICIPATORY RELIEF (50 USC App 590):

1.  Allows servicemembers to request a stay of obligations, liabilities, taxes, etc., BEFORE they lead to litigation.

2.  PRESERVICE obligations only.

3.  MATERIAL EFFECT required. 

4.  Auto leases—a potential avenue for relief.

B.  PROFESSIONAL LIABILITY INSURANCE PROTECTION (50 USC App 592):

1.  For health-care professionals only.

2.  SECDEF has not designated attorneys yet.

XI.
Summary of Protections.
A.  THOSE WE CAN COUNT ON:

1.  Tolling of Statutes of Limitations.

2.  Ability to Break a Preservice Lease.

3.  No Compound Taxation of Military Income.

B.  THOSE WE CAN’T COUNT ON:

1.  Protection from Entry of Default Judgments.

2.  Stays of Proceedings, Executions of Judgment, or Obligations.

3.  6% Interest Rate Cap.

4.  Protection from Evictions, Repossessions, or Foreclosures.

XII.  Summary/Questions & Answers.

A.  Some Protections May Be Better Than Others, BUT

B.  ALL Are Valuable NEGOTIATION Tools.
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