FOREIGN CRIMINAL JURISDICTION

I.
OVERVIEW

A.
Deployed U.S. Forces are not immune from host nation criminal jurisdiction.

B.
The NATO SOFA serves as a model for understanding foreign criminal jurisdiction arrangements and other jurisdictional issues.

II.
LESSON OBJECTIVES

A.
Comprehend how, under the NATO SOFA, determinations of foreign criminal jurisdiction over military members, their dependents and member of the civilian component are made.

B.
Apply the NATO SOFA FCJ to determine the extent of foreign criminal jurisdiction in a given scenario.  

III.
HISTORICAL PERSPECTIVE

A.
Bases for criminal jurisdiction over visiting military forces have evolved through the years.

B.
The “Law of the Flag” theory.


Schooner Exchange v. McFadden, 11 U.S. (7 Cranch) 116 (1812)

C.
Territorial sovereignty.  Receiving State has partial jurisdiction over visiting foreign forces.

D.
With the ratification of the NATO SOFA, the principle of territorial sovereignty came to be viewed as paramount, and exceptions from this basis of jurisdiction required the specific consent of the territorial sovereign.  Gradually though, the contemporary attitude and approach which advocates shared jurisdiction began to be internationally accepted.

IV.
NATIONAL POLICY IN FOREIGN CRIMINAL JURISDICTION (FCJ)

A.
Maximize U.S. jurisdiction to the extent permitted by applicable agreements.

B.
Protect the rights of U.S. military, civilian personnel and their dependents who are subject to criminal trials in foreign courts.

C.
Avoid jurisdictional disputes with foreign governments if possible.
V.
ALLOCATION OF CRIMINAL JURISDICTION-NATO SOFA ARRANGEMENT


A.
Exclusive jurisdiction in the Sending State.

1.
Offenses which violate the law of the Sending State but are not a violation of the law of the Receiving State.

2.
These can be traditional “military” offenses like AWOL, and disrespect, as well as violations of Federal Law.

B.
Exclusive jurisdiction in the Receiving State.

1.
Offenses which violate laws of the Receiving State but do not violate the law of the Sending State.

2.
Examples are the insult laws in Turkey or the religious laws in Saudi Arabia.

C.
Concurrent jurisdiction.

1.
Offenses which violate laws of both the Sending and the Receiving State.

2.
Generally, the Receiving State has primary right to exercise jurisdiction unless an exception grants jurisdiction to the Sending State.

VI.
THE INTER SE EXCEPTION

A.
U.S. military authorities have primary jurisdiction over any offense committed by a U.S. forces member solely against the property or security of the U.S. or against the person or property of another U.S. forces member, member of the civilian component or their dependents.

1.
Ex:  Military member assaults spouse or other military member in off-base bar.

2.
The Short case from the Netherlands raised issues concerning the death penalty.  

VII.
OFFICIAL DUTY EXCEPTION

A.
U.S. military authorities have primary jurisdiction over any offense committed by U.S. forces member, which arises out of any act, or omission done in the performance of official duty.

B.
Guidelines to determine “official duty”:

1.
Duty status of actor

2.
The act giving rise to offense is reasonably related to the duty being performed.

a.
The U.S considers driving to and from work official duty.

b.
Some host nations take exception to this view.

c.
Just because an act was wrong or illegal, does not remove it from official duty.

C.
Current issues concerning official duty:


1.
Italian Cable Car Accident

2.
Environmental Crimes

VIII.
JURISDICTION OVER CIVILIANS

A.
U.S. military has no court-martial jurisdiction over civilian employees or dependents.  (Reid v. Covert, 354 U.S. 1 (1957); Kinsella v. United States el rel. Singleton, 361 U.S. 234 (1960); Grisham v. Hagan, 361 U.S. 1 (1960); and McElroy v. United States el rel. Guagliardo, 361 U.S. 281 (1960)).

B.
The host nation has exclusive criminal jurisdiction.

C.
Legislation has been introduced to remedy this by making most violations of the United States Code extraterritorial.

IX.
WAIVER OF PRIMARY JURISDICTION

A.
The NATO SOFA provides, “The authorities of the State having the primary right shall give sympathetic consideration to a request from the authorities of the other State for a waiver of its right in cases where that other State considers such a waiver to be of particular importance.”

States right to try where the ‘performance of duty’ matter is clear.” B.
The principle is modified by bilateral agreement in some countries.

C.
Waiver of U.S. primary jurisdiction must be approved by TJAG of the accused military member’s service and by OSD.  Official duty cases require White House concurrence since the Girard case.

1.
Eisenhower policy letter:  “It has been, is, and so far as I can foresee will be our policy not to waive the primary United States right to try where the ‘performance of duty’ matter is clear.”

2.
Italian cable car incident.

X.
WAIVER OF EXCLUSIVE JURISDICTION


The U.S. should attempt to obtain a waiver of exclusive host nation jurisdiction or a decision by foreign officials not to exercise jurisdiction when commander determines that suitable corrective action can be taken under existing administrative regulations.

XI.
PARTNERSHIP FOR PEACE (PfP) SOFA


A.
Text circulated to PfP partners on 22 May 95.



1.
Language incorporates the provisions of the 1951 NATO SOFA

2.
SOFA gives the PfP members equivalent status to NATO partners.

3.
20 of 25 PfP countries have signed, while 5 of 16 NATO countries have signed.

4.
U.S. has special bilateral agreement with Ukraine
XII.
PRETRIAL CUSTODY  (AFI 51-703)

A.
Basic policy is to seek immediate release from foreign custody of
 military personnel charged with offenses under foreign law (unless circumstances dictate otherwise).  Failure to request custody should be coordinated with NAF or MAJCOM.  EXCEPTION is when U.S. lacks facilities for prisoner accused of serious crime.

B.
10 U.S.C. 1037 provides authority for payment of bail.

C.
After release, A.F. policy is that accused will not be placed in U.S. pretrial confinement unless:


1.
Compelled by U.S. treaty obligation, or

2.
When requested by host nation, or

3.
When confinement is necessary to ensure the presence of the member for foreign criminal proceedings or return to foreign custody pursuant to obligations which the U.S. has to the host nation.
D.
Normally, there is no undertaking by U.S. to maintain custody in a particular way.

XIII.
INTERNATIONAL HOLD


A.
Each local unit should tailor an administrative hold procedure.

1.
They should be directly related to host government willingness to allow the pretrial release of military members and dependents.

2.
Military members will acknowledge notifications in writing.

3.
Civilian employees and family members will be asked to acknowledge notifications that state they will not transfer from the country or use any type of U.S. funded transportation to leave the host country until they are properly released.

B.
The A.F. will not transfer an accused outside the jurisdiction or assist an accused to evade jurisdiction (i.e. no government transportation back to the States for dependents).

C.
There is no SOFA requirement to hold personnel in overseas areas to serve as witnesses.  However, in some cases it may be in the overall interest of the U.S. to do so.

XIV.
EXPIRATION OF ENLISTMENT

A.
U.S. law does not authorize the involuntary extension of enlistment for prosecution by foreign governments

B.
If a member refuses to voluntarily extend enlistment, then we are obliged to relinquish pretrial custody and inform the host government.

XV.
RETURN OF MEMBER TO OVERSEAS AREA


Court decisions exist which authorize the return of military personnel to foreign countries to stand trial in foreign courts for violations of foreign laws.  (Williams v. Rogers, 449 F.2d 513 (8th Cir. 1971), cert. denied, 405 U.S. 926 (1972)).

XVI.
MUTUAL LEGAL ASSISTANCE

A.
Authorities of Receiving State and Sending State shall assist each other in the arrest of members of a force or civilian component or their dependents in the territory of the Receiving State and in handing them over to the authority.
B.
Receiving State and Sending State shall assist each other in the carrying out of all necessary investigations into an offense, including the seizure and, in proper case, the handing over of such objects connected with an offense.

C.
The U.S. has such agreements with nearly all of its allies and those with good relations.

XVII.
MILITARY LEGAL ADVISORS (MLA)(AFI 51-703)

A.
The role of an MLA is to explain the foreign criminal action to the accused, his rights during the case, as well as communicates/advocates the interests of the accused to the commander, local national attorney, claims officer, Trial Observer, SJA, client’s commander, and other U.S. officials.

B.
The commander ensures the member is immediately advised of his right to an MLA.

C.
If requested, appoints MLA as soon as possible (usually the ADC).

D.
It must not be the Trial Observer or the SJA.

XVIII.
TRIAL OBSERVERS (AFI 51-706).
A.
A Trial Observer is required to attend every prosecution hearing where a member of the U.S. military, civilian component, or a dependent is the accused in a foreign court, unless it is a “minor offense.”

B.
An offense is not minor if it:


1.
Involves serious personal injury, or


2.
Extensive property damage, or

3.
Normally would result in a sentence to confinement, even if confinement will be suspended.

C.
Qualifications of Trail Observers.


Must be a lawyer qualified to serve as a U.S. observer at trials before courts of host nation.

D.  Trial Observer’s Report.

1.
Must be prepared for all trials except “minor offenses” and within 14 days of the conclusion of trial.

2.
The report is used by the Designated Commanding Officer (DCO) for the country to make an informed judgement whether there was any failure to comply with the procedural safeguards secured by SOFAs and host country law and whether the accused received a fair trial under the circumstances.  (The Trial Observer’s opinion is in his cover letter, not in the body of the report).

a.
To determine whether a system of criminal law in a particular country is “fair,” look to the Country Law Study.

b.
Individual trials are reviewed within the framework of that system, and all procedural safeguards provided in the SOFA and bilateral agreements.

c.
Some procedural safeguards are:


1)
Prompt and speedy trial;


2)
Confrontation of witnesses;

3)
Informed in advance of trial of the specific charges made against the member;  

4)
Compulsory process for obtaining witnesses in member’s favor, if they are within the jurisdiction of the Receiving State;

5)
Assistance of counsel and of member’s choice, if possible; and

6)
A competent interpreter.

XIX.
PAYMENT OF COUNSEL FEES (10 U.S.C. 1037)

A.
Authorized to pay counsel fees, court costs, bail, etc., for service members, members of the civilian component and the dependents of each.

B.
Request are forwarded to GCM  (May be delegated to Wing).

C.
Criteria – any one of the following is sufficient:


1.
If the offense occurred in performance of official duty;

2.
If the sentence normally imposed includes confinement, whether or not suspended;

3.
If capital punishment might be imposed;

4.
If the appeal is made from any proceeding in which there appears to have been a denial of the substantial rights of the accused;

5.
Conviction could form the basis for administrative discharge for misconduct as a result of a civil court conviction;

6.
If the case is considered to have significant impact on U.S. host nation relations or involve any other particular U.S. interest.

XX.
PRISON VISITS

A.
The SJA monitors the visitation program.

1.
Ensures all problems and complaints are identified and appropriate action taken.

2.
The initial visit within 30 days of confinement should include JA.

3.
A command representative makes visits at least every 30 days.  A medical examination should be made within 48 hours before a service member is surrendered to authorities.  Chaplains and medical officers should periodically make visits while an individual is incarcerated.

4.
Ensure health and comfort items.

B.
Submit prison visit report (DD Form 1602) to the Designated Commanding Officer (DCO).

XXI.
PRISON TRANSFER PROGRAM  (18 U.S.C. 4100-4115; 10 U.S.C. 955)

A.
Authorizes U.S. citizens, including military personnel, to serve sentences of foreign courts in prisons located in U.S.


1.
Agreement is only applicable to final judgements.


2.
Prisoner must have six or more months confinement remaining.


3.
No transfer if appeal or collateral attack is pending.


4.
Fines may not be substituted for confinement at hard labor.

B.
Applies only when a treaty providing for such a transfer is in force.
C.
 Among the signatories of The Convention on the Transfer of Sentenced Person are Greece, Germany, The Netherlands, Spain, Turkey, U.K. and the U.S.

D.
Program is run by DOJ and monitored by Consulates.

E.
Procedure:


1.
Host country (or MLA) notifies the prisoner of the program.

2.
If prisoner is interested, a hearing is held (usually by a U.S. magistrate) to ascertain informed consent.

F.
JAG involvement has been minimal.

XXII.
REQUIRED REPORTS

A.
Annual report on exercise of foreign criminal jurisdiction from the DCO to TJAG through AF/JAI (Negative reports required).

B.
Confinement reports to JAI on second day following reporting period.

C.
Trail Observer reports to JAI.

D.
Visitation Reports within 10 workdays after visit.

E.
Serious Incident Reports in the following circumstances:


1.
Person placed in pretrial confinement by foreign authorities.


2.
Person allegedly mistreated by foreign authorities.


3.
Actual or probable publicity adverse to the U.S. is involved.

4.
Congressional or other domestic or foreign public interest is likely to be aroused.

5.
Jurisdictional questions.

6.
Death of a foreign national.

7.
Capital punishment might be imposed.

8.
When you’re not sure – report it.

F.
A report when a foreign government exercises criminal jurisdiction over U.S. military personnel, civilian employees, or dependents.
    

