FISCAL LAW AND CONTINGENCY CONTRACTING DURING 

DEPLOYMENTS

I.
LESSON OBJECTIVES

A.  Comprehend fiscal and contracting law constraints on the obligation and expenditure of appropriated funds.


B.  Be familiar with fiscal and contracting issues likely to arise in a variety of military operations.


C.  Be prepared to properly advise deployed commanders on proper sources and uses of

           appropriated funds.

II.  OVERVIEW


A.  Fiscal Law governs how the Air Force spends appropriated funds.


B.  Contracting requirements regulate how the Air Force obtains material resources.


C.  There are no blanket exceptions to the rules in a deployed situation.

D. The deployed judge advocate must be familiar with fiscal and contracting law concepts and be able to apply them to meet mission requirements in a variety of operations.

III.  REFERENCES


A.  Titles 10, 22, and 31, United States Code (USC).


B.  Federal Acquisition Regulation (FAR) and Agency Supplements.


C.  Annual Defense Authorization and Appropriations Acts.


D.  General Accounting Office, Principles of Federal Appropriations Law, 2nd ed., 

            GAO/OGC 91-5 (July 1991) (the “Redbook”).

E. Air Force Operations and the Law: A Guide for Air and Space Forces, Chapter 34

(2002)


F.  Operational Law Handbook, The Judge Advocate General’s School, U.S. Army

           Chapters 12-14 (2002) 

IV.  FISCAL LAW

THE MOST SIGNIFICANT BASIC CONCEPT IS TO DISTINGUISH BETWEEN THOSE ITEMS OR SERVICES WE MAY SELL, GRANT, OR LOAN TO A FOREIGN COUNTRY (SECURITY ASSISTANCE) AND THOSE ACTIVITIES WE CONDUCT AS PART OF AN EXERCISE IN A FOREIGN COUNTRY, FOR WHICH WE ARE THE PRIMARY BENEFICIARIES AND THE FOREIGN COUNTRY RECEIVES ONLY A MINOR AND INCIDENTAL BENEFIT!!!


A.  EXERCISE‑RELATED ACTIVITIES


1.
Problems first surfaced during Ahuas Taras (Pine Tree) exercise series in Central America in 1980s. Comptroller General Decisions B‑213137 of 1984 (63 Comp. Gen. 422) and January 30, 1986 (unpublished).


NOTE: Exercise‑related activities questions usually arise during:




a.
combined (U.S. and foreign nation) exercises that are also




b.
joint (more than one U.S. armed force participating) and are




c.
located outside the United States (although CONUS exercises (e.g., Partnership for Peace [PfP] exercises) may be subject to some of the same constraints).



ALSO NOTE: THE PRIMARY BENEFICIARY OF EACH ACTIVITY MUST BE THE U.S. FORCES INVOLVED ‑ BENEFIT TO THE HOST COUNTRY MUST BE ONLY MINOR AND INCIDENTAL!



2.
Major types of activities




a.
Exercise‑Related Construction (ERC) (a type of “unspecified minor construction”)


NOTE: All military construction projects must include all military construction work necessary to produce a "complete and usable facility" or a "complete and usable improvement to an existing facility" (10 U.S.C. § 2801). This eliminates the ideas of "project splitting" or “project incrementation” (a bunch of contracts, each for less then $750,000, to accomplish a unified purpose) or "phasing" (do less than $750,000 this year and again next year and again the next year, etc.).  Also, a “project” may include a number of “clearly interrelated” construction activities (e.g., a number of buildings).  For guidance see AFI 32-1021 (Chapter 4, Unspecified Minor Construction (MC) Programming) and AFI 65-601, V1 (Chapter 9, Military Construction Appropriations).




ALSO NOTE:  Maintenance (recurrent work to prevent deterioration) and repair (restoration for use for a designated purpose) are not construction and not subject to these restrictions (although they may be subject to others).  For Current DoD guidance, see USD(C) Memorandum, Definition of Repair and Maintenance, 2 July 1997.




ALSO NOTE: Secretary of Defense must give the Appropriations and Armed Forces Committees at least 30 days prior notice of plan and scope of any proposed exercise when anticipated construction expenditures (temporary or permanent) will exceed $100,000.  Public Law 105-237, § 113, 112 STAT. 1553 (1998)





(1).
Unspecified Minor Military Construction – using Military Construction Funds (MILCON), 10 U.S.C. § 2805(a)






(a)
Each service has an annual "pot" (changes each year) to use for UMMC projects.  Each service can spend no more than $5,000,000 annually on exercise-related construction projects coordinated or directed by the JCS outside the United States.  10 U.S.C. § 2805(a)(2)






(b)
Each project must have an “approved cost” equal to or less than $1,500,000. However, the maximum is raised to $3,000,000 for a project “intended solely to correct a deficiency that is “life-threatening, health-threatening, or safety-threatening.”  10 U.S.C. § 2805(a)(1)






(c)
Funded costs include “out of pocket” expenses such as contract costs, 




TDY expenses, and the cost of fuel to operate equipment.  They do not 




include military pay, equipment depreciation, or other “sunk costs” (but 




these still must be reported).






(d)
Used to create enduring improvements and structures to be used during future JCS operations (e.g., assault landing strips, roads, hangers, barracks)





(2).
Unspecified Minor Military Construction - -using Operations & Maintenance (O&M) funds, 10 U.S.C. § 2805(c), DoD Dir. 4270.36






(a)
But not for an ERC project that is coordinated and directed by the JCS outside the United States.  10 U.S.C. § 2805(c)(2)






(b)
Limited to $750,000 cost per project, except that not more than $1,500,000 may be used for a project “intended solely to correct a deficiency that is “life-threatening, health-threatening, or safety-threatening.”  10 U.S.C. § 2805(c)(1)






(c)
Funded costs include “out of pocket” expenses such as contract costs, 




TDY expenses, and the cost of fuel to operate equipment.  They do not 




include military pay, equipment depreciation, or other “sunk costs” (but 




these still must be reported).






(d)
As a result of FY98 amendments to 10 U.S.C.  § 2805, paragraph (c)(3) was added, which states that the O&M money limitations “shall not apply if the project is to be carried out using funds made available to enhance the deployment and mobility of military forces and supplies.”

(3) The appropriate Service Secretary must approve, in advance, any project exceeding $750,000, and then notify Congress in writing at least 21 days before the project begins.  This applies regardless of whether the project uses MILCON funds or O&M funds, and regardless whether it uses “deployment and mobility” funds. 10 U.S.C. § 2805(b)





(4).
Exercise construction of "minor structures clearly of a temporary nature" may be funded from exercise Operations & Maintenance (O&M) funds.  

(a)  GAO recognized DoD’s authority to do so in both its 1984 and 1986   Ahuas Tara II opinions.






(b)
In debating 10 U.S.C. 2805(c), Congress took a very narrow view of "minor and temporary".  They must be removed at end of exercise ‑ e.g., base camp facilities such as tent platforms, field latrines, and range targets.  H.R. Rep. No. 100-446, 100th Cong., 1st Sess.723-4 (1987)





(5).
Miscellaneous emergency construction statutes






(a)
Presidential Declaration of National Emergency, 10 U.S.C. § 2808







(i)
Use unobligated MILCON funds (not O&M funds)


(ii)
Must notify Congress, but no waiting period to obligate funds.







(b)
Secretarial Determination of an Emergency, 10 U.S.C. § 2803

(i) SecDef or SecMilDep can make determination.







(ii)
Project must be vital to national defense.







(iii) Notice to Congress and 21-day waiting period before project begins. 







(iv)
Use unobligated MILCON funds (max $30 million per fiscal year).






(c)
Contingency Construction, 10 U.S.C. § 2804







(i)
SecDef determination.







(ii)
Project justification







(iii) Notice to Congress and 21-day waiting period before project begins.







(iv)
Funded only from moneys previously appropriated for MILCON but not yet obligated






b.
Training activities (often called either Deployments for Training [DFTs] or Joint Combined Exercise Training [JCETs]) (PURPOSE: TRAIN OUR FORCES!)





(1).
Familiarization (interoperability) and safety training is proper, but not if rises to level normally provided by security assistance projects (MTTs, TATs, etc)         63 Comp. Gen. 422 at 441 (1984).





(2).
Special Forces (including civil affairs and psyops forces) training with “friendly foreign forces” authorized (including paying or reimbursing "incremental expenses" of a developing country) because of SF's own training requirements. 10 U.S.C. § 2011  NOTE: No additional O&M funds are authorized or appropriated!





(3).
Differs from (NOTE WHOSE FUNDS ARE BEING USED):


(a).
Military-to-military contacts programs carried out by CINCs of unified commands to encourage a democratic orientation of defense establishments and military forces of other nations (10 U.S.C. § 168)






(b)
Training Latin American forces (10 U.S.C. § 1050) (basis for LATAM SMEEs [(Subject Matter Expert Exchanges] carried out by USAF and USA)






(c)
Using US funds to pay for attendance of military personnel from developing countries at conferences, seminars, or similar meetings (10 U.S.C. § 1051)






(d)
Developing Countries Combined Exercise Program (DCCEP) pays "incremental expenses" of developing countries to participate in combined exercises (10 U.S.C. § 2010)






(e)
Expanded IMET (International Military Education and Training) program to teach defense resource management, civilian control of the military, military justice systems, and human rights (22 U.S.C. § 2347)

(f)
Exchange of training and related support with a friendly foreign country or an international organization.  22 U.S.C. § 2770a






(g)
Military‑to‑military contacts program with nations of former Soviet Union and Eastern Europe (22 U.S.C. § 5901)






(h)
Regional Cooperation Programs







(i)
Partnership for Peace (PfP) - assistance to and cooperation with PfP 






countries . (22 U.S.C. § 1928)







(ii)
Cooperative Threat Reduction with States of Former Soviet Union 






(“Nunn-Lugar” Act). (22 U.S.C. § 5901)




c.
Humanitarian and Civic Assistance (HCA) ‑ two types (for guidance, see DoD Dir. 2205.2, Humanitarian and Civic Assistance (HCA) Provided in Conjunction with Military Operations, 6 Oct 1994, and DoD Inst. 2205.3, Implementing Procedures   for the Humanitarian and Civic Assistance (HCA) Program, 27 Jan 1995):





(1).
Earmarked funded HCA (using specifically appropriated funds) in conjunction with authorized military operations in a foreign country in order to promote security interests of U.S. and that country and to improve specific operational readiness skills of U.S. armed forces members who participate in the activities. 10 U.S.C. § 401(a)(1)






(a)
Secretary of State must specifically approve the HCA to be given to any foreign country and SecDef has to report HCA activities to Congress NLT      1 March each year  10 U.S.C. § 401(b), (d)

(b).
HCA activities “shall complement, and may not duplicate, any other form of social or economic assistance” provided by the U.S. to the country concerned and must serve the basic economic and social needs of the people of the country.  10 U.S.C. § 401(a)(2)

(c)
They must be approved by the host country.  DoD Dir. 2205.2






(d)
Only includes (§ 401(e)):







(i)
Medical, dental, and veterinary care provided in rural or underserved areas of a country (e.g., by Medical Readiness Training Exercises [MEDRETEs]);







(ii)
Construction of rudimentary surface transportation systems;







(iii) Well drilling and construction of basic sanitation facilities; and


(iv). Rudimentary construction and repair of public facilities.



(v).
Detection and clearing of landmines, including necessary education, training, and technical assistance; however, U.S. military personnel may not participate in the physical detection, lifting, or destroying of landmines (unless for the concurrent purpose of supporting a U.S. military operation) or provide landmine detection and clearing assistance as part of a military operation that does not involve U.S. armed forces.






(e)
Cannot be furnished to individuals or groups engaged in military or paramilitary activities. § 401(a)(3)





(2).
"De Minimis" HCA.  DoD can use other funding (not clearly specified) for “minimal expenditures” for HCA.  However, O & M funds may only be obligated for “incidental costs” of carrying out funded HCA (subparagraph “a” supra). 10 U.S.C.  § 401(c)(4)  What is "incidental"?







(a)
Has to meet "reasonable" standard ‑ i.e., would reasonable person consider it "incidental to the exercise"?







(b)
Generally, not the sort of foreign assistance provided by US Agency for International Development (USAID) (§ 401(a)(2)).  But in certain cases can perform assistance and be reimbursed by USAID under Economy Act, 31 U.S.C. 1535 (have to coordinate beforehand!).







(c)
Should not significantly impact on readiness training.







(d)
O & M funds expended for HCA should represent only a minor or reasonably small percentage of the exercise's total O & M funds.







(e)
Examples provided by Congress:








(i).
Unit doctor's exam of local villagers for few hours with administration of several shots and issuance of some medication, but not dispatch of a medical team for mass inoculations.

(ii).  Opening of an access road through trees and underbrush for several hundred yards, but not asphalting of any roadway.



3.
Also need to consider alternative funding, such as USAID funds, host nation funds, private funds, etc.


B.
OVERSEAS HUMANITARIAN, DISASTER, AND CIVIC ASSISTANCE (OHDACA)

NOTE:  Section 8070 of the DoD FY 2001 Appropriations Act, P.L. 106-259 (114 STAT. 
689, 9 Aug 00) requires DoD to give 15 days prior notice to Congress before transferring 
any defense articles or services to another nation or an international organization for use in 
UN peace operations (either Chapter VI or Chapter VII) or any other international 
peacekeeping, peace-enforcement, or humanitarian assistance operation.


1.
Starting with §1311 of the FY96 Department of Defense Authorization Act (110 STAT. 473), OHDACA is considered as encompassing a series of interrelated statutory authorities (10 U.S.C. §§401 (discussed supra), 402, 404, 2547, and 2551) for providing humanitarian, disaster, and civic aid to foreign countries.  Additionally, CINC Initiative Funds (10 U.S.C. §166a), while not part of OHDACA, may be used for certain humanitarian purposes.


2.
Rather than each aspect being separately funded, as had been prior practice, beginning in FY96 a single fund was authorized and appropriated for OHDACA.  For FY98, $50 million was authorized, of which $47 million was appropriated.



3.
Transport of humanitarian relief supplies to foreign countries (the “Denton Amendment”)  10 U.S.C. § 402




a.
Transport, without charge but on a space‑available basis, supplies which have been furnished by a non-governmental source and are intended for humanitarian assistance.




b.
Secretary of Defense has to determine a number of conditions exist (advance US foreign policy, suitable supplies, legitimate need, humanitarian purpose, adequate distribution arrangements) before authorizing the transportation.




c.
Supplies may be distributed by an agency of the U.S. government, a foreign government, an international organization, or a private nonprofit relief organization, but




d.
Supplies cannot be distributed, directly or indirectly, to any individual, group, or organization engaged in a military or paramilitary activity.




e.
SecDef has to report to Congress NLT 31 July each year.



4.
Foreign Disaster Assistance.  10 U.S.C. § 404




a.
President may direct SecDef to provide disaster assistance (including transportation, supplies, services, and equipment) outside the United States to respond to manmade or natural disasters when necessary to prevent loss of life.

b. President has to inform Congress, within 48 hours after commencement of assistance, a report of nature and extent of assistance provided.




c.
Authority delegated to SecDef, with concurrence of SecState (except in emergencies).  EO 12966, FR 36949 (15 July 1995)



5.
Secretary of Defense may make available excess nonlethal supplies for humanitarian relief purposes.  10 U.S.C. § 2547




a.
Supplies (not weapons, ammo or other equipment or material "designed to inflict serious bodily harm or death") that are excess under DoD regulations are transferred to the Secretary of State, who is responsible for distribution.




b.
Differs from sale or grant of excess defense articles (EDA, which may be lethal or nonlethal).




c.
Transport is funded through 10 U.S.C. § 2551 (subpara. F below).



6.
Humanitarian assistance worldwide. 10 U.S.C. § 2551




a.
Funds authorized shall be used for providing transportation of humanitarian relief and for other humanitarian purposes worldwide (including excess non‑lethal property).




b.
Transportation of supplies is under the direction of Sec State, who may also be provided DoD funds for administrative costs and acquisition of transportation assets in destination country.




c.
SecDef reports to Congress at time of next FY’s budget submission.




d.
Funds authorized can be used not only for this act, but also for transportation of excess nonlethal supplies under 10 U.S.C. § 2547 (subpara. A supra)  For excess nonlethal supplies, report to Congress (subpara. 3) has to include information on their quantity, acquisition value, and value at time of transportation.


C.  CINC INITIATIVE FUNDS.  10 U.S.C. § 166a

1.
An example of a general appropriation being used to supplement specific appropriations (i.e., “Any amount provided…for an activity [authorized by this section] shall be in addition to amounts otherwise available for that activity for that fiscal year.”)

2.
For the past number of years, Congress has annually appropriated $25 million, to be allocated by the Chairman of the JCS among the combatant commanders to be used for a number of authorized activities within their respective AORs.


3.
The authorized activities include (10 U.S.C. § 166a(b)):

a.
Force training.


b.
Contingencies.

c.
Selected operations.

d.
Command and control.

e.
Joint exercises (including activities of participating foreign countries).

f.
Humanitarian and civic assistance.
g.
Military education and training to military and related civilian personnel of foreign countries (including transportation, translation, and administrative expenses).
h.
Personnel expenses of defense personnel for bilateral or regional cooperation  programs.

i.
Force protection 

4.
The Chairman “should give priority consideration” to requests that would enhance U.S. forces’ warfighting capability, readiness, and sustainability, and would reduce the threat to, or otherwise increase, U.S. national security.



5.
Each year the combatant commanders submit their prioritized list of candidate CIF projects for the following fiscal year, per CJCSI 7401.01.



6.  No Congressional Reporting Requirements or benefit to U.S. forces required. 

V.
CONTINGENCY CONTRACTING


A.
Is a Force Multiplier.


1. Leveraging Assets and Reducing Dependence on CONUS Based Logistics

2.  Frees Up Limited Air and Sea Lift

3.  Reduces Time Between Need Identification and Acquisition of Goods or Services

4.  Provides Alternative Sources of Supplies and Services

B.  Wartime Contracting:  Congress has given the President and his designees broad powers to initiate contracts during wartime.  Obligating funds over $50,000 requires Secretariat level approval.


C.
Competition Requirements

1.  In CONUS -- Full and Fair Competition: .No automatic exception for contracting operations during deployments.





(a).
Long lead time.






(1).
45-day minimum lead time (PALT) for solicitations issued, and contracts awarded.






(2).
Plus time needed for requirement definition and solicitation preparation






(3).
Plus time needed for evaluation of offers and award of the contract, and






(4).
Plus time needed after contract award for delivery of supplies or performance of services.





(b).
Exceptions:






(1).
Unusual and compelling urgency, or






(2).
National Security, or






(3).
Public Interest as invoked by the head of the agency.






(4).
Approval levels for these exceptions:







(i).
Under $500,000: the contracting officer.







(ii).
$500,000 to $10 million:  the competition advocate.







(iii).$10 million to $50 million:  the HCA or designee.







(iv). Above $50 million:  the agency acquisition executive.



2.  OCONUS -- Contract actions awarded and performed outside the United States, its possessions, and Puerto Rico, for which only local sources will be solicited, generally are exempt from compliance with the requirement to synopsis the acquisition in the CBD.  Therefore, they may be accomplished with less than the 45 day PALT.  HOWEVER, they are NOT exempt for the requirement for competition.


D.
Methods of Acquisition



1.
Sealed bidding - award is based only on price and price-related factors, and is made to the lowest, responsive, responsible bidder.



2.
Negotiations - based on stated evaluation criteria, one of which must be cost.



3.
Simplified acquisition procedures - contractual actions up to $100K in peacetime and during normal military exercises, or up to $200K during a contingency operation declared by SecDef or a humanitarian or peacekeeping operations, for contracts awarded and performed outside US.  Competition requirements still apply, although they are not as rigorous as other acquisition methods.




a.
New Purchases up to $2,500 only one oral quote is required it the KO finds the price to be fair and reasonable.  If practical, solicit quotes from other than previous supplier before placing a repeat order




b.
$2,500 to Simplified Acquisition Threshold - obtain oral quotations from a reasonable number of sources (rule of three).




c.
Construction over $2,000 or when oral quotations are not feasible - use written solicitations.


E.
Alternative Procurement Methods. The military supply system is the most common source of supplies and services.  Cross-servicing agreements and host-nation support agreements exist with NATO, Korea, and other major U.S. allies.  Similarly, under the Economy Act, other government agencies may fill requirements for deployed forces, either from in-house resources or by contract.    


F.
Dealing with "Battlefield" Contracting Errors.  At the end of hostilities, U.S. forces resolve improper contracts through ratification, extraordinary contractual actions, and GAO claims procedures.  Early detection and reporting eases corrections procedures.  


G.
Preparation is Essential!  Unified Commands or MAJCOM controlling the deployment will set policy and procedures affecting contracting plans.  Commands must have trained and prepared contracting officers and deployable contracting support kits.  Proper understanding of contracting requirements and training troops in the field will lessen contracting errors.
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