Introduction to International Law and 

Status of Forces Agreements

International LawPRIVATE 

The Assistant SJA’s Starting Point:

There is no “command exception” for the rule of law.  And there is no commander exception for the requirement that the United States through its agents follow international law and comply with all of the commitments it has undertaken pursuant to international law.

Don’t expect to find a law based upon U.S. jurisprudence:

There are several major legal systems in the world.  They include our Anglo-American Common Law system, the Continental European Civil Law System, the Islamic Legal System, and the Socialist Legal System.  International law borrows from all of them.

I.  Lesson Objectives

A.  Know how to find international law.


B.  Comprehend the major principles of international law, especially pacta sunt servanda.


C.  Understand how to work with AFI 51-701.


D.  Know the trend in international law toward United Nations law.

II.  Overview

A.  Definition and History


B.  Key Principles


C.  International Agreements


D.  Current Trend: United Nations Law

III.  References
A.  International Law (Selected Documents) by Barry E. Carter and Phillip R. Trimble, Little, Brown and Company 1991.

B.  Statute of the International Court of Justice, 26 June 1945, 59 Stat. 1055, T.S. No. 993, 3 Bevans 1179 (found in A, above)
C.  Vienna Convention on the Law of Treaties 23 May 1969, U.N. Doc A/CONF. 39/27 (found in A, above)
D.  Air Force Instruction 51-701, Negotiating, Concluding, Reporting, and Maintaining International Agreements, 6 May 1994
E.  Military Commander and the Law, AFJAGS; published every two years but continuously updated on FLITE.  See http://aflsa.jag.af.mil/jagschool/pubs.htm
IV.
Definition and History of International Law

A.
Traditional Definition:  That body of international legal rules which governs the conduct of nations.



1.  Modern Definition




[add to the above] and international organizations.



2.  Modern Trend




[add to the above] and which governs the conduct of nations and 




international organizations as that conduct affects the rights of individuals.


B.  History



1.  People Who Developed International Law




a.  Francisco de Vitoria (1480-1546, Sp)




b.  Alberico Gentili (1552-1608, It)




c.  Hugo Grotius (1583-1645, D; De Jure Belli Ac Pacis, pub. 





1625)



2.  Early Development of  the International Legal Process

a. Antiquity:  Bona Fides and Pacta Sunt Servanda



--ancient predecessor of the need to comply with treaties

b. Peace of Westphalia (1648)

--end of 30 Years War and rough concept of nation-state

c. Congress of Vienna (1815)

--end of Napoleonic Wars; start of pacification process

d. Solferino (1859)

--birth of humanitarian part of Law of War

e. Lieber's Code (1863)

--U.S. influence on Law of War

.



3.  Continuation of Process Development

a. Geneva Process (1864-1906-1929-1949-1977)

--Process to protect those not part of the combat (sick/wounded, POWs, noncombatants)

b. Hague Process (1899-1907-1954-TODAY)

--Process to regulate means and methods of warfare




c.  Pacific Settlement Process





(1)  League Process (1919)





(2)  Ban on War:  Pact of Paris (1928)





(3)  United Nations Process (1945 to Present)

V.
The Key Principles of International Law

A. Sources of International Law [Article 38, ICJ]

When the World Court seeks international law it uses this article of its organic statute.  Article 38 identifies a rough hierarchy:  conventions, custom, principles, and writings:



1.  
Conventions (international agreements)

2. Custom (general and consistent practice of states)

a. practice means diplomatic indicia, physical acts, public pronouncements

b. the practice must be so well accepted between 2 or more states that other states recognize it as legally required (opinio juris)

c. examples:  3-mile limit to territorial sea, high seas freedoms, overflight freedom in outer space

3. General Principles (national law concepts used in the international arena)

--examples:  res judicata, laches, judicial independence, presumption of innocence

4. Judicial Decisions/Writings

--examples:  Ihlen Declaration:  established principle that oral declarations may form a binding international commitment; Count Bernadotte Case (Reparations Case):  established international organizations had standing in international law


B.
Pacta Sunt Servanda


International agreements must be followed.  Also, international promises must be 


kept.  And, states party to an international agreement must exercise good faith in 


fulfilling the international obligations undertaken by the agreement.



Without this principle international law falls apart.


C.
Jus Cogens


There are some areas of international law that represent such universally 



recognized rules of conduct, that they have achieved the status of "super norms."  


This is another way of saying that certain international legal rules cannot be 


departed from.  Where the general rule is that parties to a treaty may agree 



between themselves to rules that normally would be beneath an international 


standard, no country is permitted to violate or derogate from the rules which have 


achieved jus cogens status.



Examples of peremptory norms of jus cogens:

Traditional examples:  Prohibition against slavery, Prohibition against genocide.



Emerging norm:  Prohibition against torture.


D.
Concept of the State



1.
Defining Attributes




a.  
territory (relatively defined borders)




b.  
population (constant)




c.  
government (recognized or recognizable)




d.  
factual analysis re: capacity for international relations

 



2.
Sovereignty




The exercise of power by a State, including the exercise of 





power over its own citizens and over its territory.




Query:  Negative exercise and SOFAs.



3. 
Why the State Status is Important




Examine the legal problems by looking at various example:  Estonia 



1985, Estonia 1995, Somalia, Rwanda, etc.

VI.
International Agreements (Treaties, Conventions, etc.)


A.
Definition of a Treaty - International Level




1.  Terminology:  treaty, convention, international 






agreement, covenant, pact, protocol, SOFA, MOU, etc.




2.  Vienna Convention on the Law of Treaties (VC):  




"an international agreement concluded between States [update 




with int'l orgs.]  in written form and governed by international law..."




Caution:  The requirement that the agreement be written is 





preferred but oral declarations have been held to be legally binding.




3.
Treaty Reservation





a.
VC, art 2(d):  a unilateral statement made by a 






State when signing, ratifying, accepting, approving or 





acceding to a treaty, whereby it purports to exclude or 





modify the legal effect of certain provisions of the treaty in 





their application to that State.





b.
Contrast with an "understanding" or "declaration" which are ways a State unilaterally interprets certain provisions of a  treaty.





c.
Limits on Making Reservations:






(1)
Treaty expressly disallows reservations;







Example:  Chemical Weapons Treaty






(2)
Reservations incompatible with object and 







purpose of treaty.




4.  Stages towards Binding Effect





a.
Negotiation





b.
Signature:  A signatory nation to a treaty is 







indicating by a signature from a duly recognized 






representative that the final form of the treaty is authentic;  





in other words, that negotiation is over.





c.
Ratification:  By ratifying a treaty a nation 







indicates that all provisions have been confirmed and 





approved by that nation; in other words, the nation 






has agreed to be bound by its terms.





d.
Entry into force:  Once a treaty has entered 







into force it is legally effective against all parties who have 





ratified it.



B.
Treaty or Executive Agreement:  National Level




1.
Treaty (U.S. Const., art. II, sec. 2) 





a.
Executive Branch negotiates





b.
Senate:  2/3 must give "advice and consent"




2.
Executive Agreement (Commander-in-Chief power)





a.  Executive Branch negotiates and concludes an 






international agreement without any Congressional participation.





b.  A hybrid Congressional-Executive Agreement means 





that the international agreement negotiated by the 






Executive Branch is done so pursuant to a federal 






statute or treaty; sometimes the agreement itself will 





be submitted for a majority House vote in order to 






garner the necessary political support should it 






require Congressional funding for its execution.





c.  Example:  U.S.-Japan Status of Forces Agreement 





was arrived at pursuant to the full-fledged advice-






consent Security Treaty between the two countries.




3.
Self-Executing or Non-self-executing Agreements





Treaties and executive agreements are self-executing 





if they take U.S. legal effect as soon as they take 






international legal effect and non-self-executing if U.S. 





implementing legislation is required in addition to the international 



agreement. 



C.
International Agreements in the Air Force: AFI 51-701




1.
Definition of International Agreement:





a.
any agreement concluded with one or more foreign 






governments or with an international organization;





b.
signed or agreed to[INCLUDES ORAL 







COMMITMENTS];





c.
by personnel of any DoD Component, or by 







representatives of the Dept of State, or from other 






department or agency of the USG;





d.
signifying the intention of its parties to be 






bound in international law.





e.
AFI delineates common names for USAF IAs and 






then states what agreements are NOT IAs.




2.
Negotiation:





a.
communication by any means of a position or offer;





b.
on behalf of U.S., DoD, or of any officer or 







organizational element thereof;





c.
to an agent or representative of a foreign 







government;





d.
in such detail that acceptance would result in 






an international agreement.




3.
Requirements to Make an International Agreement





a.
written approval;





b.
IA authority must be exercised consistent with 






all laws and regulations that apply to the subject 






matter of the IA;





c.
coordinate and consult within USAF and DoD.




4.
Prohibition Against Maverick Negotiations





"Air Force personnel will not make any unilateral 






commitment to any foreign government or international 





organization (either orally or in writing), tender to 






a prospective party thereto any draft of a proposed international 




agreement, before obtaining the concurrence of either the Assistant 



General Counsel, International Matters and Civil Aviation 





(SAF/GCI), or
the responsible staff judge advocate as set forth 




below."


VII.
The Current Trend in International Law:  UN Law


A.
Why this International Law is Relevant




1.
Peace Operations represent the trend





a.
post-Cold War application of military instrument





b.
peace keeping, peace enforcing, and hybrids




2.
Recent Historical Origins:  Former Enemies Join Hands





a.
Coalition Forces of the Persian Gulf War





b.
Bosnia-Herzogovina, Somalia, Rwanda





c.
Haiti (a hybrid action under UN Law)



B.
What is United Nations Law?




1.
UN Charter: MOST POWERFUL TREATY IN THE WORLD!!!





a.
Article 2 is the centerpiece






(1)
2(1):
sovereign equality






(2)
2(2):
good faith






(3)
2(3):
pacific settlement






(4)
2(4):
force outlawed






(5)
2(5):
individual support of UN action






(6)
2(6):
UN ensures non-members conform






(7)
2(7):
no UN interference unless...





b.
Article 51 preserves right of self-defense




2.
"Authorizing" Security Council Resolutions





Example:  Resolution 940 (July 31, 1994)

"[The Security Council] Acting under Chapter VII of the Charter of the United Nations, authorizes Member States to form a multinational force under unified command and control and, in this framework, to use all necessary means to facilitate the departure from Haiti of the military leadership, consistent with the Governors Island Agreement, the prompt return of the legitimately elected President and the restoration of the legitimate authorities of the Government of Haiti, and to establish and maintain a secure and stable environment that will permit implementation of the Governors Island Agreement..."

3. Distinguish UNGA Resolutions from SC Resolutions

But understand the evolution of the Universal Declaration of Human Rights from UNGA Resolution to customary law

4. Chapter VI versus Chapter VII

Historically archaic but help distinguish peacekeeping vs peace enforcing

5. Peacekeeping = Chapter VI Authority (threats to the peace)

6. Peace Enforcing

Status of Forces Agreements 

I.
Objective.  The objective of this lesson is for each student to:

Know the NATO SOFA formula for determining foreign jurisdiction over military members, their dependents, and members of the civilian component.

II.
Overview.

A.
Deployed US military forces are not immune from host nation jurisdiction.  

B.
The NATO SOFA formula serves as a model for understanding foreign jurisdiction arrangements and other jurisdictional issues.

III.
Introduction.
A.  
The Generic Status of Forces Agreement.



Purpose: The United States has developed a mechanism, i.e. the SOFA, to 


accommodate the presence of U.S. military forces in foreign lands.   A 


major purpose of a SOFA is to delineate the jurisdictional boundaries 


between the host or receiving country and the United States (the sending 


state).


B.
History.



1.   
Prior to 20th century no custom on how foreign military forces 


were treated by the countries they visited.




a.
U.S. View prior to WWII = Law of Flag  [Sending State 


retains EXCLUSIVE  jurisdiction over its troops.]



 
b.
British View: Shared jurisdiction between Sending State and Receiving State.



2.
Result: Early 20th century SOFA's which would settle split in views with positive rules agreed upon by the affected parties.



3.
Historical Markers: 




a.
WWI: France accedes to U.S. desire for  "zones of 



operations" in which U.S. troops subject to exclusive U.S. 


jurisdiction.




b.
WWII: Britain with Allied Forces Act  (1940) insisted 


visiting forces (mainly exiles) subject themselves to British 

law concurrent with sending state law, but that Britain had 


exclusive jurisdiction over rapes and murders.




c.
Exception: U.S. troops as "savior" soldiers were covered by 

the Visiting Forces Act of 1942 and U.S. exerted exclusive 


jurisdiction over them.



4.
Trend.




1.
Immediate aftermath of WWII: many European and Asian 


countries welcomed regional or bilateral agreements which 


heavily favored U.S. basing rights.





Examples: 1947 MBA R.P., NATO SOFA, 1953 bilateral 
agreement with Spain, etc.




2.
Current trend appears to be toward more restrictive 



agreements (less favorable to U.S.) 

IV.  Types.

A.
NATO SOFA.


B.
Non-NATO Bilateral SOFAs: Japan, Korea.


C.
Mini-SOFAs: Small U.S. presence.


D.
Temporary, Military-Military Agreements.


E.
Administrative and Technical Staff Status under the Vienna Convention on Diplomatic Relations (A&T Status).

V.
NATO SOFA Provisions.

A.
Civil Relief.  



1.
Military, dependents, and civilian component subject to civil 



jurisdiction of HN; "official duty" exception.  Art. VII, para. 9.



2.
Certain exemptions from customs, immigration, and tax 




requirements.  




a.
Art. III (passports/visas).




b.
Art. IV (driver's licenses).




c.
Art. IX (NO exemption from local sales tax).




d.
Art. X (military income and personal property tax).

e. Art. XI (duty-free importation of POVs, household goods).

B. Foreign Criminal Jurisdiction

C. Law Enforcement

D. Fair Trial Rights
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