Introduction to Operations Law 

I.  
Overview.  

A.
Operations law is that body of domestic, foreign, and international law that impacts the activities of US forces in war and operations other than war.

B.
Operations law (also called operational law) refers to the applicable rules during a military operation.  Operations law is associated with the type of military operations the US conducted in Grenada, Panama, and the Persian Gulf. 

II.
Lesson Objectives.  The objectives of this lesson are for each student to:

A.
Understand the relationship between international and operations law.

B.
Be familiar with the various domestic, foreign, and international laws that apply during a deployment.


III. International Law.

A. During times of actual or threatened conflict, the Law of Armed Conflict will govern the use of military force.

B. All applicable international agreements, including treaties, conventions, and host nation (HN) agreements, must be adhered to.

C. “Customary” international law and the principle of jus cogens, or international “super norms” apply at all times.

IV.
US Law.  Domestic law applies to US military forces wherever deployed.

A. Fiscal Law.  There are no blanket exceptions to the rules during a deployment, even during times of conflict.

1. See Fiscal Law and Operational Fiscal Law outlines, Chapters 32 and 33, Civil Law Deskbook.



2.
The “Big 3” fiscal law controls are purpose, time, and amount.

a. Purpose.  Trouble areas during deployments include using Operations and Maintenance (O&M) funds, which are the primary source of funds for military operations, for the wrong purpose.  Generally, this occurs when commanders use O&M funds to do things that primarily benefit the host nation or foreign forces.  O&M funds are to be used for our own operational and mission needs.  Congress has appropriated more specific security and foreign assistance funds, administered mostly by the Department of State.  It is critical that commanders spend O&M funds within the limits prescribed by Congress and obtain appropriate funding for activities that do not fall within those restrictions.

b. Time.  O&M funds are fiscal year funds.  Absent specific authorization, they must be spent only on the bona fide needs of the current fiscal year.

c. Amount.  In addition to the Antideficiency Act, Congress has imposed several special restrictions and reporting requirements on the expenditure of appropriated funds during deployments, particularly military exercises.

3. The “Big 3” problem areas during a deployment are training and equipping of foreign forces, humanitarian and civic assistance, and military construction.

a. Training/Equipping Foreign Forces.  As a general rule, it is prohibited to use O&M funds to provide training or equipment to host nation or coalition forces.  Exceptions include “familiarization” training, which is designed primarily to ensure interoperability, not to train friendlies.  Also, Special Forces may use their O&M funds to train friendlies, because that is part of their mission.

b. Humanitarian and Civic Assistance (HCA).  As a general rule, we cannot use O&M funds for activities that primarily benefit the HN or the local populace.  We may use specially “earmarked” O&M funds for a few very limited purposes (i.e., medical care, rudimentary construction, basic sanitation facilities).  Most HCA efforts are funded by the State Department, and all HCA must be coordinated with them.

c. Military Construction.  As a general rule, the military departments may use O&M funds for minor military construction under $500,000.  However, this exception does NOT APPLY during military exercises directed by the Joint Chiefs of Staff (JCS).  10 USC 2805(c)  O&M funds may be used during such exercises only for the purchase of “clearly minor and temporary” (i.e., portable) facilities, like tent platforms and field latrines.  





B.
Procurement Law.  

1. As with fiscal law, there are no blanket exceptions.  The Federal Acquisition Regulation (FAR) and all other rules still apply.  However, there are many exceptions to the rules that can be particularly useful, particularly during actual or threatened conflict.  See the Contingency Contract Law outline, Chapter 34, Civil Law Deskbook.

2. Battlefield acquisition, even when authorized by the law of armed conflict, is never a substitute for proper and adequate contracting and logistics chains.


C.
Military Claims Law.



1.
Federal statutes and applicable Status of Forces Agreement (SOFA) provisions must be examined to determine when the US military can compensate claimants abroad.



2.
Three major claims areas:  [Note: the rules below are only the 


general requirements or limitations.  Numerous exceptions and 


interpretations exist within each.]




a.
International Agreement Claims Act (SOFA Claims).





(1)
Use only in NATO countries, Japan, and Korea.





(2)
Use only for "in-scope" claims.




b.
Foreign Claims Act (FCA).





(1)
Requirements:  Act of military member or civilian 





employee, or non-combat activity [outside US].




(2)
Proper claimant:  any foreign country or any political subdivision or inhabitant of a foreign country.




c.
Military Claims Act (MCA).





(1)
Pays for property damage, personal injury or death:






(a)
Within the scope of employment of military personnel AND negligent or wrongful act or omission; OR







(b)
Non-combat activity.





(2)
Claims not payable if other claims act applies 


(FTCA, FCA, SOFA, etc.).


D.
Environmental Law.

1. US law has little extraterritorial reach, but presidential executive orders (E.O.), DOD Directives (DODD) and Air Force instructions create responsibilities where law is absent.   See Operations Law Deployment Deskbook, Vol. 1, Part 3, Tab 20, “Environmental Law Overseas” (http://aflsa.jag.af.mil/GROUPS/ALL_FLITE/INTERNATIONAL/OPSLAW).

a. E.O. 12088, “Federal Compliance with Pollution Control Standards” (implemented by DODD 5100.50, "Protection and Enhancement of Environmental Quality," and DODD 6050.16, "DOD Policy for Establishing and Implementing Environmental Standards at Overseas Installations") requires compliance with environmental pollution control standards of the HN.

(1) DODD 6050.16 does NOT apply to the operations of aircraft and ships, and to deployments and maneuvers off installations.

(2) However, provides operators a reference source of environmental standards that DOD is meeting in each country in which an installation is located.

(3) Compliance with HN law is otherwise a matter of international agreement.

b. E.O. 12114, “Environmental Effects Abroad of Major Federal Actions” (implemented by DODD 6050.7 and AFR 19-3) requires an environmental analysis for major federal actions having significant effects on the environment outside the US.

c. E.O. 12780, “Federal Agency Recycling.” directs each federal agency to initiate a program to promote cost-effective waste reduction and recycling of reusable materials in all of its operations and facilities.

2. International law (the law of armed conflict) also restricts the environmental effects of military operations.  

a. The 1907 Hague Convention Number IV, articles 22, 23, and 55.

b. 1949 Geneva Convention Number I, Article 50.

c. 1949 Geneva Convention Number IV. Articles 2, 53.

d. 1977 Geneva Protocol I., Article 55.

e. 1977 ENMOD Convention, ratified by the US on 17 January 1980.

  
E.
Criminal Law: UCMJ.

1. "Territorial applicability of this chapter.  This chapter applies in all places." 10 USC 805.

2. Military justice issues unique to a deployment include:

a. Command and control.  Only a properly-designated commander may impose nonjudicial punishment (NJP) and take other actions reserved for commanders in the military justice system.
(1) Provisional wing structure.

(a) AF component commander serves as General Court-Martial Convening Authority (GCMCA).

(b) Provisional wing commander designated Special Court-Martial Convening Authority (SPCMCA).

(i) Authorizes searches and seizures,

(ii) refers charges to special court-martial,

(iii) orders pretrial investigations under Article 32,
(iv) forwards charges for disposition to the GCMCA,
(v) also has important role under the applicable AFIs in administrative actions such as discharge and demotion..
(c) Unit commanders must be properly appointed to command IAW AFI 51-604, or they do not have the authority to administer NJP.

b. Logistical challenges.  The ability to properly and  to effectively administer military justice in the AOR depends on many factors, including the mission and the operational environment.  The ability of the deployed JAG to be resourceful and flexible is particularly important in this area.

c.
See Operations Law Deployment Deskbook, Vol. 1, Part 3, Tab 1, “Military Justice” (http://aflsa.jag.af.mil/GROUPS/ALL_FLITE/INTERNATIONAL/OPSLAW).




3.
Exercise of UCMJ jurisdiction may be affected by foreign criminal jurisdiction.  See Foreign Criminal Jurisdiction outline, Chapter 4.

V.
Host Nation Law.
A. HN law (civil and criminal) applies.  The deployed JAG should become familiar with HN legal system to properly advise commanders and others on issues involving HN law.

B.
Type of Legal System:

   

1.
Common Law:  historical emphasis on case law.

  

 2.
Civil Law:  historical foundation is a comprehensive civil  code:  power in the judge,  accusatory versus adversarial system, piece-meal trials.

  

 3.
Socialist Law:  rights of citizens balanced by duties of citizens to the State

 


a.
The natural law principle of social contract whereby citizens delegate authority to the State and give the State absolute sovereignty over their lives.

   

4.
Islamic Law:  focus is on the Koran; religious judges (kadi's) are powerful;   variations by sects:  Shiites, Sunnis,  etc.

  


a.
Penal Law:  punishments include stoning,death by crucifixion and by sword, cutting off hand or foot,  flogging, oral reprimand.

   

5.
Hybrid:  Philippines, Cameroon.


B.
Key “Non-US” Aspects:

   

1.
Religious/Political Laws.

   

2.
Differences in punishments.

   

3.
Not-so-speedy trial standards.



4.
Cultural sensitivities.

VI.
Summary/Questions & Answers.

A.
A variety of laws governs our activities during a deployment.

B.
International law, including applicable treaties, status of forces agreements, and other host nation agreements apply; conventions and the Law of Armed Conflict also may apply, particularly in a combat environment.  


C. 
US law, including procurement, fiscal, and criminal (UCMJ), always applies and generally governs the day-to-day conduct of US forces abroad. 


D. 
Finally, host nation law may govern our conduct. 
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