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SAMPLES OF BEHAVIOR

1.
Explain the three types of courts-martial.

2. 
Given a fact scenario, analyze the type of courts-martial available and be able to recommend the appropriate type for that scenario.


3.  
Summarize the position and role of the convening authority.                     
4.
Distinguish the role of various organizations in the administration of military justice.

5.  
Analyze the principles of jurisdiction over the person and over the offense used to 


determine whether to court-martial an individual.

6.
Comprehend the limitations of court-martial jurisdiction on Air Force Reservists, Air


National Guard members, and retirees.

7.  
Know when court-martial jurisdiction is terminated.
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I.   Reasons for a Separate System.

A.
Discipline.



1.
"There is no such thing as a 'splendid little war.'  There is no such thing as a war fought on the cheap.  War is death and destruction.  The American way of war is particularly violent, deadly and dreadful."  Summers, On Strategy 39-40 (1982).



2.
US Supreme Court:  The military is "a society apart."  Goldman v. Weinberger, 475 U.S. 503 (1986).


B.
Global needs.



1.
Not territorial.



2.
Personal jurisdiction.

II.  LEGAL BASIS OF THE MILITARY JUSTICE SYSTEM.


A.  Constitution of the United States.



1.   Article I, section 8, clause 14:  “The congress shall have Power…[t]o make Rules for the Government and Regulation of the land and naval forces.”



2.   Article II, Section 2:  “The President shall be Commander and Chief of the Army and 




Navy of the United States….”


B.  The Uniform Code of Military Justice (10 U.S.C. 801-946) (referred to as either the UCMJ or the Code; individual sections are commonly referred to by their article designations, e.g., Article 31).



1.  In creating the UCMJ in 1950, Congress exercised its power to provide one statute to 


 govern all the Armed Forces.


2.  The UCMJ provides the President with the authority to decide pretrial, trial, and post-trial procedures (Article 36) and maximum punishments (Article 56).

C.  The Manual for Courts-Martial (referred to as MCM or the Manual)


1.  Executive Order (EO) of the President.


2.  Most recent edition is the Manual for Courts-Martial, United States (2002). (This consist of the Manual for Courts-Martial, United States (2000) hardbound edition, with the addition of the changes promulgated in Executive Order 13262, 2002 Amendments to the Manual for Courts-Martial, United States.  A copy of the changes and the executive order are provided in the Military Justice Supplemental Materials.) Bring the Manual to every class.  You will need it.




a. 
Part I - Preamble



b. 
Part II - Rules for Courts-Martial (referred to as R.C.M.).




(1)
Rule




(2)
Discussion



c.  
Part III - Military Rules of Evidence (referred to as MRE and cited as Mil. R. Evid.).



d. 
Part IV - Punitive Articles (Articles 77-134).




(1)
Text of Article from the UCMJ.




(2)
Elements of the Offense.




(3)
Explanation.




(4)
Lesser included offenses.




(5)
Maximum punishment.




(6)
Sample specification.



e.
Part V – Nonjudicial Punishment Procedure (referred to as Article 15 or NJP).



f.
Part VI – Appendices.




(1)
App. 1 - Constitution.




(2)
App. 2 - UCMJ.




(3) App. 3-25 – Forms, Trial Guides, Analysis, Executive Orders.


D.
Service Regulations.


1.  Air Force Instruction (AFI) 51-201, Administration of Military Justice, 2 Nov 1999, 



prescribes the policies and procedures for administration of military justice and 

        
implements the Manual within the Air Force.  [You should always have this AFI 



along with interim changes and local supplements within arms reach of 



your desk.]  For JASOC, a copy will be provided in each of your seminar rooms.


2.
AFI 51-202, Nonjudicial Punishment, 1 July 2002, prescribes the policies and 



procedures for imposing nonjudicial punishment within the Air Force.  [You should 



always have this AFI along with interim changes and local supplements 

within arms reach of your desk.]  For JASOC, a copy is provided in your Military Justice Supplemental Materials.

E.  Court Decisions.


1.  Military Courts – Article I, U.S. Constitution. (Decisions contained in the Court-



Martial Reports for cases decided between 1951-1975.  Cases decided from 1975 to 



the present are contained in the Military Justice Reporter.) 


2.  Federal Civilian Courts – Article III, U.S. Constitution.

III.  The Court-Martial System.

  A.
  Three Types of Courts-Martial:



1.
Summary Court-Martial (SCM).




a.
One officer only (not necessarily a lawyer).




b.
Cannot try officers.




c.
Maximum sentence:  1 month confinement, forfeiture of 2/3 pay for 1 month, reduction in grade.




d.
Until AFI 51-201 implemented, use severely restricted in the Air Force.



2.
Special Court-Martial (SPCM).




a.
At least three members.




b.
No military judge is required by UCMJ unless a bad conduct discharge (BCD) is authorized; in the Air Force, however, a military judge is required for all special courts-martial.




c.
Maximum sentence:  BCD, 12 months confinement, forfeiture of 2/3 pay per month for 12 months, reduction to lowest enlisted grade (E‑1).



3.
General Court-Martial (GCM).




a.
At least five members.




b.
 Military judge required by UCMJ.




c.
 Maximum sentence:  whatever the law allows, including death.


B.
The "Convening Authority."



1.
The officer who is empowered to "convene" (create) a particular type of court-martial (SCM, SPCM, GCM).



2.
Who can be a "convening authority?"




a.
Articles 22, 23, and 24, UCMJ, explain who is authorized to convene courts‑martial.




b.
Generally convening authorities are also designated by Department of the Air Force Special Order. 




c.
Usually in the Air Force, the SCM/SPCM convening authority is the base or wing commander and the GCM convening authority is the numbered Air Force or Center commander.



3.
What does a "convening authority" do?




a.
Creates the court-martial (convening order).




b.
Decides to which type of court (SCM, SPCM, GCM) charges will be "referred" for trial.




c.
Appoints the court members (jury).




d.
Can limit possible sentences (e.g., no BCD, non-capital).




e.
Enters into pretrial agreements (plea bargains).




f.
Approves or disapproves any findings or sentence.

IV.  JURISDICTION.

A.  Definitions.


1.  Jurisdiction:  "The power to hear a case and to render a legally competent decision." 



R.C.M. 201(a)(1), Discussion.

2.  Court-Martial:  "A special purpose tribunal of limited jurisdiction and transitory 


existence."  United States v. Goudge, 39 C.M.R. 324 (A.B.R.  1968).  Unlike Article 


III courts, courts-martial are of limited jurisdiction created only for trial of certain 


existing cases.  United States v. Alston, 11 M.J. 656 (A.F.C.M.R. 1981).

B.  Types of Jurisdiction
1.  Military Offenses.  Courts-martial have exclusive power to hear and decide "purely 


military offenses."  R.C.M. 201(d)(2).

2.  Nonmilitary Offenses.  Crimes that violate both the UCMJ and local criminal law may 


be tried by a court-martial, a civilian court, or both.  R.C.M. 201(d)(2).

a.  Accused may not be tried for same misconduct by both court-martial and another 

     federal court.  U.S. Const. Amend. V; R.C.M. 907(b)(2)(C).

b.  Accused may be tried for same misconduct by both court-martial and state court.

     U.S. Constitution; R.C.M. 907(b)(2)(C).  However, as a matter of policy, the Air 

     Force does not do this.  AFI 51-201, para. 2.5.

c.  Host nation treaties govern exercise of jurisdiction over persons subject to UCMJ 

     overseas.  See, e.g., NATO Status of Forces Agreement, June 19, 1951, 4 U.S.T. 

    1792, T.I.A.S. No. 2846.

3. Reciprocal jurisdiction.  Under limited circumstances, a member of one armed force

may be tried by a court-martial convened by another armed force.  R.C.M. 201(e)(3)(A) and (B).

V.  JURISDICTION OVER THE OFFENSE (R.C.M. 203).

A.  Pre-Solorio, infra:  The basis for determining jurisdiction was the service connection test. 

      Simply put, the service connection test required that the offense had to be reasonably 

      connected to military service, i.e., the crime had to be committed on base, or during duty 

      hours, or against military people or property.

B.  Solorio v. United States, 483 U.S. 435 (1987).  The Supreme Court held that jurisdiction 

      in a court-martial is based solely on the status of the accused as a member of the armed 


force.  Essentially, if the member is on active duty, the service has jurisdiction.

VI.  JURISDICTION OVER THE PERSON (R.C.M. 202).

A.  General Rule:  Article 3(a) was amended to authorize court-martial jurisdiction in all 


cases in which the service member was subject to the UCMJ at the time of the offense 


and is subject to the UCMJ at the time of trial.  This change effectively eliminates a 


break in service as a jurisdiction-defeating event. 

B.  Enlistment Contract:  The key question to ask is does the member have a valid 


enlistment contract.  Under In re Grimley, 137 U.S. 147 (1890), military status is created 


by a valid contract.

C.  The codification of In re Grimley:  Article 2, UCMJ.


1.   Article 2, paragraph (b) states that the voluntary enlistment of any person who has the mental capacity to understand the significance of enlisting in the armed forces shall be valid for purposes of jurisdiction under subsection (a) of this section, and a change of status from civilian to a member of the armed forces shall be effective upon the taking of the oath of enlistment.


2.   Subsection (c) further provides that notwithstanding any other provision of law, a person serving with the armed force who‑‑

(a)  submitted voluntarily to military authority;

(b)  met the mental competence and minimum age qualifications of sections 504 and 

       505 of this title at the time of voluntary submission to military authority;

(c)  received military pay or allowances; and

(d)  performed military duties 



is subject to this chapter until such person's active service has been terminated in accordance with law or regulations promulgated by the Secretary of the Air Force.

D.  Reservists.  In 1986 Congress amended Article 2(a)(3), UCMJ, to extend court-martial 


 jurisdiction over reservists whenever they are in Title 10 status:  Inactive Duty Training 

 (IDT), Active Duty (AD), or Annual Training (AT).  For guidance in this area see AFI   

 51-201, Section D, Exercise of Jurisdiction Over Air Force Reserve and National Guard 

 Members.


1.   IDT defined:  IDT consists of the "Weekend Warrior," but may also include any training authorized by appropriate authority.   


2.  Called to active duty:  

a.  United States v. Cline, 29 M.J. 83 (C.M.A. 1989), cert. denied, 110 S.Ct. 842, 

(1990).  The court found reservist subject to the UCMJ at one minute past midnight of the date on which he was to report, not at the time he was to report for duty.

b.  United States v. Ernest, 32 M.J. 135, 138 (C.M.A. 1991).  The court held that 

court-martial jurisdiction continues once attached even if the service member's orders to active duty have expired.

3.  Article 2(d) of the UCMJ authorizes a member of the reserve to be ordered to active 

duty for nonjudicial punishment, Article 32 Investigation, and trial by court-martial.  See also Murphy v. Garrett, 29 M.J. 469 (C.M.A. 1990).  

4.  Air Force restrictions on involuntary recall  (See AFI 51‑201, para. 2.8):

a.  A member may be ordered to active duty under this provision by an active 


component general court-martial convening authority. (AFI 51-201, para. 2.8.4)

b.  An AFRES member recalled to active duty for court-martial may not be sentenced 

to confinement, or be required to serve a punishment consisting of any restrictions on liberty, during the recall period of service, without approval of the Secretary of the Air Force.  Requests for approval are submitted through AFLSA/JAJM, pursuant to AFI 51-201, para. 2.8.5.

c.  In accordance with Air Force policy (AFI 51-201, para. 2.8.3), members of a 

reserve component are not involuntarily called to active duty solely for nonjudicial punishment, although MAJCOM commanders may grant waivers to this restriction in appropriate cases. 

E.  Air National Guard.  A member of the National Guard is subject to court-martial 

 jurisdiction only when in federal service.  10 U.S.C.  672 (1988).  See also, United States  v. Lemoine, 34 M.J. 1120 (A.F.C.M.R. 1992).

F.  Retirees.  Court-martial jurisdiction continues over retired Regular Air Force Personnel 

     entitled to pay.  Article 2(a)(4).

1.  In Pearson v. Bloss, 28 M.J. 376, 380 (C.M.A. 1989), the court found that a retired 

     enlisted member of the United States Air Force who was entitled to retirement pay 

     had military status sufficient to subject him to trial by court-martial, pursuant to 

     UCMJ, Art. 2(a)(4).


2.  Pursuant to AFI 36-3203, para 2.16, The Secretary of the Air Force may order any retired member of the Regular Air Force to active duty at any time (10 U.S.C. §688).


3.  Pursuant to AFI 51-201, para. 2.9, retired Regular Air Force personnel should not be court-martialed unless their conduct clearly links them with the military or is adverse to a significant military interest of the United States.  Preferral of charges should not be made without Secretary approval unless the statute of limitations is about to run.  In those cases, Secretary approval, requested through AFLSA/JAJM, should be accomplished as soon as possible.

VII.  TERMINATION OF JURISDICTION:  DISCHARGE.
      A.  
GENERAL RULE:  A valid discharge terminates jurisdiction.  In order to terminate 

court-martial jurisdiction by the early separation of a service member, there must be the delivery of a valid discharge certificate, a final accounting of pay, and completion of the clearing process required by appropriate service regulations.  United States v. King, 27  M.J. 327 (C.M.A. 1989).  The discharge certificate must be issued pursuant to           competent orders and delivered to the person concerned.  R.C.M. 202(a); United States v. Melanson, 53 M.J. 1 (2000); United States v. Howard, 20 M.J. 353 (C.M.A. 1985); United States v. Scott, 11 U.S.C.M.A. 646, 29 C.M.R. 462 (1960).  See United States v. King, 37 M.J. 520 (A.C.M.R. 1993), aff’d, 42 M.J. 79 (1995); United States v. Batchelder, 40 M.J. 655 (N.M.C.M.R. 1994), aff’d, 41 M.J. 337 (1994). 

B.  Exceptions.  Article 3, UCMJ:

1.  The accused was subject to the UCMJ at the time of the offense and is subject to the 

     UCMJ at the time of trial.

2.  The discharge was fraudulently obtained.

3.  The person is in deserter status.

4.  Reservists are not by virtue of the termination of a period of active duty or inactive-

    duty training, relieved from jurisdiction for offenses committed during such periods 

    of active duty or inactive-duty training.

VIII.  AIR FORCE ORGANIZATION FOR ADMINISTRATION OF MILITARY     

          JUSTICE.

A.  USAF COURT OF CRIMINAL APPEALS (previously AF Court of Military Review)


1.
Appellate court whose principal task is to review convictions adjudged by general and special courts-martial.  The court has authority to issue all orders in aid of its jurisdiction and may, in certain situations, hear and decide appeals by the United States from adverse rulings by the trial judge.



2.
Required by statute to review each case in which the court-martial sentence, as approved, extends to:




a.
 Death.




b.
 Dismissal.




c.
 Dishonorable or Bad Conduct Discharge.




d.
 Confinement for 1 year.




e.
 TJAG Referral.



3.
Composed of one or more panels of judges, who are assigned to the Court by The Judge Advocate General (TJAG).  The court may only affirm or reduce the findings and sentence; it cannot increase them.



4.
Accused may appeal to the US Court of Appeals for the Armed Forces.


B.
SPECIAL ASSISTANT FOR CLEMENCY AND REHABILITATION (JAJR).



1.
Recommends action by TJAG, or when appropriate the Secretary of the Air Force, to exercise clemency for those under court-martial sentence.



2.
Prepares legal reviews and action documents for the Secretary in cases involving officers who have received a court-martial sentence that includes a dismissal.



3.
Drafts case summaries and recommendations for the Secretary to the Attorney General on those Air Force members, convicted by court-martial, who seek a Presidential pardon.



4.
Advises TJAG on corrections issues pertaining to Air Force prisoners and serves as TJAG’s representative on the Air Force Clemency and Parole Board.



5.
Prepares responses to high-level inquiries concerning Air Force clemency and parole matters.


C.
MILITARY JUSTICE DIVISION  (JAJM)



1.
Renders legal advice and guidance to Air Staff agencies on all military justice issues, as well as providing information on military justice statistics and trend analysis.



2.
Proposes and reviews legislative changes to the UCMJ as well as changes to the procedural and evidentiary rules in the Manual for Courts-Martial:  USAF Representative on inter-service military justice committees.



3.
Coordinates grants of immunity and pretrial agreements with the Department of Justice (DOJ) in national security and other sensitive cases; coordinates with DOJ on other military justice matters.



4.
Plans for the administration of military justice in wartime.



5.
Prepares responses to high-level inquiries concerning Air Force military justice matters.



6.
Reviews certain courts-martial records and examines petitions for new trial requiring action by TJAG.



7.
Office of primary responsibility for most military justice regulations and publications, the Air Force Centralized Witness Funding Program, and the Automated Military Justice Analysis and Management System (AMJAMS).



8.
Custodian for all USAF records of trial; making distribution to the appropriate appellate counsel and courts as needed.



9.
Reviews and prepares memoranda on applications to Air Force Board for Correction of Military Records on military justice issues.


10.
Reviews officer resignations in lieu of court‑martial and recommends action on them to the Secretary of the Air Force.

D.
TRIAL JUDICIARY DIVISION (JAJT):  Provides and supervises all Air Force military trial judges.  Chain of supervision:


TJAG


│

│

Commander, Air Force Legal Services Agency


│

│

 Director, USAF Judiciary


│

│

 Chief, Trial Judiciary Division


│
2



┌─────────────┬─────────────────┼─────────────┬─────────────┐
	Eastern Circuit Judges
	Central Circuit Judges
	Western Circuit Judges
	European Circuit Judges
	Pacific Circuit Judges


 E.  TRIAL DEFENSE DIVISION (JAJD)



1.
Provides and supervises all Area Defense and Circuit Defense Counsel. 



2.
Separate from prosecution function.



3.
Chain of supervision:


TJAG


│

│

Commander, Air Force Legal Services Agency  


│

│

Director, USAF Judiciary


│

│

Chief, Trial Defense Division



Eastern





    Central

    Western 
European 


   Pacific


Circuit






    Circuit

     Circuit 

  Circuit 


   Circuit


  │  







  │


        │



  │


  

  │

Chief Circuit





CCDC


CCDC


CCDC



CCDC


Defense Counsel (CCDC)
 

  │ 



  │ 



  │

  


  │


 │








  │ 



  │ 



  │

  


  │

CDCs 







CDCs 


CDCs 


CDCs 



CDCs 


  │ 



 




  │    
 

  │



  │




  │

ADCs 







ADCs 


ADCs 


ADCs 



ADCs

 F. GOVERNMENT TRIAL AND APPELLATE COUNSEL DIVISION.   (JAJG) 



1.
Provides trial counsel for most general courts‑martial and some special courts‑martial.



2.
Provides all appellate Government counsel.



3.
Government Trial and Appellate Counsel chain of supervision:

 
TJAG 


Commander, Air Force Legal Services Division


 │
 Convening    



 │
 Authority &   

Director, USAF Judiciary

 Staff Judge  









│
 Advocate 
 
  








│
 
Chief, Government Trial and

  

 │



Appellate Counsel Division


Chief Circuit 






CCTC 


CCTC 


CCTC 


CCTC

Trial Counsel 






Central  

Western 

European

Pacific 

(CCTC) 







Circuit  

Circuit 

Circuit 

Circuit

Eastern 



















 

Circuit 






















│






















CTCs








CTCs


CTCs


CTCs


CTCs




IX.  Research Resources for Military Justice.

A.
Manual for Courts-Martial, United States, 1995.


B.
Court-Martial Reports (C.M.R.):  1951-1975 (50 volumes).



1.
All C.M.A. decisions: 1951-1975.



2.
Selected Boards of Review decisions: 1951-1969.



3.
Selected Courts of Military Review decisions: 1969-1975.



4.
Citator/Index volumes for volumes 1-25 and 26-50.


C.
Decisions of the United States Court of Military Appeals (U.S.C.M.A.): 1951-1973 (22 volumes).


D.
West's Military Justice Reporter (M.J.):  1975‑present.



1.
All C.M.A./C.A.A.F. and selected Courts of Review/Courts of Criminal Appeals decisions:



2.
West's Military Justice Digest.



3.
Shepard's Military Justice Citations.


E.
Regulations.



1.  AFPD 51-2, Administration of Military Justice





2.
AFI 51-201, Administration of Military Justice 



3.
AFI 51-202, Nonjudicial Punishment


4.
AFMAN 51-203, Records of Trial



5.
AFMAN 51-204, United States Air Force Judiciary


6.
Dep't of the Army Pamphlet 27‑9, Military Judges' Benchbook


F.
Additional References.



1.
Trial Counsel Deskbook, prepared by Appellate Government Counsel.



2.
S. Saltzburg, L. Schinasi, D. Schlueter, Military Rules of Evidence Manual (4th ed. 1997).



3.
D. Schlueter, Military Criminal Justice:  Practice and Procedure (4th ed. 1996). 



4
S. Saltzburg, L. Schinasi, D. Schlueter, E. Imwinkelried, Military Evidentiary




Foundations (1994).
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