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SAMPLES OF BEHAVIOR

1. Summarize when the use of nonjudicial punishment (NJP) is appropriate.

2. Explain who may impose NJP and on whom they may impose NJP.

3. Describe the process of imposing NJP and the role of the JAG during the NJP process.

4. Explain what it means for a member to accept NJP proceedings.

5. Summarize the types of punishment available under NJP and punishment limitations.

6. Explain the NJP appeal process and the effect an appeal has on punishment.

7. Describe the types of post-punishment relief that are available, the process to obtain relief, and be able to recommend the appropriateness of a type of post-punishment relief in a given scenario.  
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I.
INTRODUCTION

A.
DEFINITION:  Nonjudicial punishment (NJP) is a disciplinary measure more serious than administrative corrective measures, but less serious than trial by court‑martial.  Manual for Courts‑Martial (MCM), 2002, Part V, para. 1b.



1.
NJP is essentially a nonadversarial consent proceeding or choice of forum.  An Air Force member may either accept NJP or demand trial by court‑martial.



2.
NJP provides commanders with an essential and prompt means of maintaining good order and discipline and also promotes positive behavior changes in service members without the stigma of a court‑martial conviction.  MCM, 2002, Part V, para. 1c; AFI 51-202, para. 1.1.   


B.
REFERENCES.



1.
Article 15, Uniform Code of Military Justice (UCMJ);



2.
Manual for Courts‑Martial (MCM), 2002, Part V; and



3.
Air Force Instruction (AFI) 51-202, Nonjudicial Punishment, 1 July 2002.  See MJ Supp, Tab 5.

C. POLICY:  Commanders are responsible for maintaining good order and discipline in their units. In maintaining good order and discipline in their units, sometimes commanders are required to impose disciplinary action.  Disciplinary action normally comes in one of three forms:  administrative (nonpunitive) action, nonjudical punishment, or court-martial.  Commanders are encouraged to use the lowest level appropriate action (such as counselings, admonishments, and reprimands) before resorting to NJP.  AFI 51-202, para. 1.1.  Nevertheless, such measures are not necessary before imposing NJP (AFI 51-202, para. 1.1) and there are situations where NJP is appropriate for an offense without any previous administrative action.  Thus, nonjudicial punishment is normally appropriate when administrative action does not work or is not severe enough and court-martial action is too severe.  See MCM, 2002, Part V para. 1d(1).

II.  SCOPE OF OFFENSES WARRANTING NJP 

A. IN GENERAL:  NJP may be imposed for acts or omissions that are “minor offenses” under the punitive articles of the UCMJ.  MCM, 2002, Part V, para. 1e; AFI 51-202, para. 2.1.  Whether an offense is “minor” depends upon several factors:  

1. The nature of the offense and circumstances surrounding its commission;

2. The offender's age, rank, duty assignment, record, and experience; and

3. The maximum sentence imposable for the offense in a trial by general court‑martial.  Note that ordinarily, an offense punishable by a sentence consisting of either of the following punishments is not considered minor:

a.  Dishonorable discharge; or




b.  Confinement for more than one year.

B. The offense must be one covered in the punitive articles of the UCMJ.  For example, failure to progress satisfactorily in the Weight and Body Fat Management Program is not an offense under UCMJ.  However, failing to report to a scheduled weigh-in is a violation of Article 86, UCMJ for “a failure to go.” 

C. The commander makes the determination whether an offense is minor after evaluating the factors listed above and consulting with the SJA.  MCM, 2002, Part V, para. 1e.

III.   WHO MAY IMPOSE NJP?
A. IN GENERAL:  Any commander who is a commissioned officer may impose NJP on members of his or her command.  The term commander means a commissioned officer who, by virtue of rank and assignment, exercises primary command authority over a military organization called a command.  MCM, 2002, para. 2a; AFI 51-202, para 2.2.  For example, an Air Force officer who has assumed or been appointed to a command of an Air Force organization per AFI 51-604, Appointment and Assumption of Command, is a “commander” according to this definition.  AFI 51-202, para. 2.2.  

1. For purposes of NJP, the term commander includes (but is not limited to):    

a. Commanders of Air Force units;

b. Commanders, Air Force Forces (COMAFFOR);

c. Commanders of Air Force elements, if the element is designated to function as a unit;

d. Commanders of detachments, headquarters, and squadron sections, if properly appointed to command on special orders;
e. The Senior Air Force Officer (SAFO) in the headquarters staff organization of a unified command, subordinate unified command, joint task force, combined command, or combined task force, with respect to Air Force members in the headquarters staff organization;  

f. Joint force commanders of joint activities established under the criteria of Joint Publication 0-2, Unified Action Armed Forces; (see AFI 51-202, para. 2.4 and para. 2.5, for more details on NJP authority and procedures in a joint force); and 

g. Multiservice commanders in combined commands, combined task forces, and activities outside the Air Force to whom Air Force members are attached (see AFI 51-202, para. 2.6 for more details on NJP procedures for multiservice commanders). 

2.  Commander discretion:  Commanders have discretion as to whether NJP is appropriate, and if so, as to the nature and amount of punishment that is appropriate.  In other words, superiors may not direct when NJP is appropriate and what kinds or amounts of punishments are appropriate for certain offenses.  MCM, 2002, para. 1d(2).  For more information on this issue, see para. V(A)(III) below.  


B.
DELEGATION:  Under some circumstances, NJP authority may be delegated.  



1.
Commanders who are general officers or who exercise general court‑martial convening authority (GCMCA) may delegate their powers under Article 15 to a principal assistant (military officer).  AFI 51-202, para 2.7.

a. The principal assistant assumes the commander's authority to impose NJP on members of the command (who are subordinate to the principal assistant).  However, the principal assistant may only impose that amount of punishment authorized for his or her own grade.  

b.
The commander or GCMCA however, still exercises NJP authority concurrently with the principal assistant.



2.
Delegations must be in writing or incorporated in a permanent directive.  The original written delegation must be filed in the office of the SJA servicing the delegating commander.




a.
Usually, delegation is by duty title, not by name.  Delegations by duty title remain in effect even when a new officer assumes or is appointed to the position of principal assistant or commander/GCMCA.





(1)
These delegations are typically made to the vice-commander or officer who would assume command in the event of the commander's/GCMCA's death, disability, or prolonged absence.





(2)
If that officer is located at another station, the commander/GCMCA may delegate NJP authority to the officer next eligible to assume command on the commander's/GCMCA's station.  




b.
Senior Air Force Officers (SAFOs), as described above, who are general officers, may delegate their NJP powers to the next senior Air Force officer or another principal assistant who is generally equivalent to a vice commander.


C.
WITHHOLDING NJP AUTHORITY:  Any senior commander may withhold all or part of NJP authority a subordinate commander would otherwise have under the UCMJ—including the authority to impose NJP for specific types of offenses.  AFI 51-202, para. 2.10.



1.
An action to withhold NJP authority must be in writing, and be given by duty title, not by name.  The original written withholding action must be filed with the SJA for the commander withholding authority.  A copy of the action must be filed with the SJA for the commander whose authority has been withheld.



2.
A withholding of a commander's NJP authority remains in effect when a new commander assumes or is appointed to the position, until the superior commander expressly revokes the withholding of authority.

IV.  WHO MAY COMMANDERS PUNISH?  


A.  IN GENERAL:  Commanders may punish “members of their command.”  AFI 51-202, para. 2.1 and para. 2.3.  “Members of their command” include:



1.  Members assigned to their command, and



2.  Members on temporary duty (TDY) with or otherwise attached to, the command. 

a. Actual TDY orders are not required if the commander exercises the usual responsibilities of command over the member.

b. The "temporary commander" shares concurrent NJP authority with the commander of the individual's permanent unit of assignment.

c. When a "temporary commander" intends to impose NJP, he or she should consult with the commander of the member's parent organization about the member's background, duty performance, and other relevant factors.  If the member is in the Air Force Reserves or Air National Guard, then coordination with the parent organization commander is required.  AFI 51-202, para. 3.7. 


B.  Limitations Based on Rank of Commander and Subordinate:  Limitations on imposing NJP are placed on commanders depending on the rank of the commander and the rank of the subordinate.  For example, in order to administer NJP on a chief master sergeant, or senior master sergeant, the commander must be at least a lieutenant colonel (O‑5).  AFI 51-202, Table 3.1.  See AFI 51-202, Tables 3.1 and 3.2, for more details on these limitations.  

V.  PROCEDURES FOR INITIATING AND IMPOSING NJP


A.
THE COMMANDER'S RESPONSIBILITIES:  The commander's responsibilities are analogous to those of an investigator, judge, and jury all rolled into one.  The commander must act upon the basis of information they determine relevant.  AFI 51-202, para. 3.1.

1. The Military Rules of Evidence (Mil. R. Evid.) do not apply, except for privileges.  MCM, 2002, Part V, para. 4c(3).

2.  Although no specific standard of proof applies to NJP proceedings, commanders should realize that a member is entitled to demand trial by court-martial, where the standard is proof beyond a reasonable doubt.  Thus, if such proof is lacking, NJP is usually not warranted.  AFI 51-202, para. 3.4.

B.  The commander's action must be "temperate, just, and conducive to good discipline."  The actual NJP decisions always remains with the commander; SJAs only advise. AFI 51-202, para. 3.1; MCM, 2002, Part V, para. 1d(2).

C.  The commander’s obligations are personal.

1.  The commander must exercise personal discretion in each case when both deciding whether or not NJP is appropriate and, if so, the specific nature and amount of punishment.  MCM, 2002, Part V, para. 1d(2).

2.  No superior commander (in fact no one, including the JAG) may:




a.  Direct a commander to impose nonjudicial punishment in a particular case; or




b.  Issue regulations, orders, or "guides" which suggest to subordinate authorities that:





(1)
Certain categories of minor offenses be disposed of by NJP rather than by court-martial or administrative corrective measures.  For example, a MAJCOM commander may not distribute, through the command, a policy letter that states, "All personnel apprehended for driving a motor vehicle while drunk will be offered an Article 15, UCMJ"; or





(2)
Predetermined kinds or amounts of punishments be imposed for certain classifications of offenses that the subordinate commander considers appropriate for disposition by NJP.  For example, a similar "policy letter" could not contain language stating, "All enlisted personnel punished under Article 15, UCMJ, for driving a motor vehicle while drunk will receive at least a one-stripe reduction."

Note however, as discussed above, a superior commander may withhold NJP authority for specific types of offenses, if desired.  

VI.  PROCEDURE:  INVESTIGATION THROUGH THE DECISION TO IMPOSE OR NOT        IMPOSE NJP.


A.
PRELIMINARY INQUIRY AND INVESTIGATION:  Timely and effective investigation is absolutely critical.

1. The commander (or first sergeant) investigates most very simple offenses.



2.
Encourage commanders and first sergeants to consult with the legal office, SFOI, and AFOSI for inquiry/investigative assistance.



3.
The JAG's Role:




a.
Be alert to what's happening on the base.  Review the security forces blotter, line of duty determinations, reports of survey, etc., so you can alert commanders to potential NJP actions.




b.
Learn to ask the right questions.  Make sure there is a valid case before advising a commander to proceed.




c.
For actions under Article 15, UCMJ, the legal office is responsible for obtaining the Automated Military Justice Analysis and Management System (AMJAMS) Report on Individual Personnel (RIP) (a computer report of an individual's service history).  These RIPs may be obtained from the member’s orderly room or Military Personnel Flight (MFP).  AFI 51-202, para. 3.6.   

B.  CONSULTATION BETWEEN THE COMMANDER AND SJA (AFI 51-202, para. 3.6 and para. 3.8).



1.
After a preliminary inquiry or investigation, the commander consults with the SJA to determine the following:  




a.
Whether NJP is appropriate under the circumstances;





(1)
Was an offense committed under the UCMJ?





(2)
Is there enough evidence?





(3)
Under the circumstances, is administrative action more appropriate, or is the case serious enough to warrant trial by court‑martial?




b.
If NJP is deemed appropriate, who should initiate the proceedings?  Referral to a superior commander might be appropriate when the commander cannot impose an appropriate punishment because of the member’s grade or where authority has been withheld. 


2.
Once the commander decides to proceed with NJP, he or she confers with the servicing SJA to determine how to properly describe each offense to indicate a violation of the UCMJ.  The legal office provides the language describing the offense(s) on an Air Force Form 3070, except where impracticable.  AFI 51-202, para. 3.8.




a.
Specifications must be carefully drafted to include all elements of the offense(s) in proper form.  Unlike court-martial specifications, NJP specifications are typically drafted in the second person ("you").  For example:  






SAMPLE ARTICLE 15 SPECIFICATION:  You, did, at or near Stealth Air Force Base, North Dakota, on or about 26 July 200XX, at or near the intersection of Chennault Street and Avenue B, physically control a vehicle, to wit:  a passenger car, while drunk.




b. 
Although the specification forms prescribed in MCM, Part IV, should be followed, failure to include all the elements in the specification will not invalidate the action as long as it reasonably informs the offender of the nature of the alleged misconduct.  AFI 51-202, para. 3.8; see also, MCM, 2002, Part V, para. 4a(2).



3.
After drafting the specification, as part of the normal preparation of the AF Form 3070, the legal office will normally type the specification directly onto the form.


C.
NOTIFICATION TO THE MEMBER:  Commanders notify members of their intent to impose NJP, and the members' rights under Article 15, by serving them with an AF Form 3070.  AFI 51-202, para. 3.9; MCM, 2002, Part V, para. 4a.  

1. The commander initiating the proceedings will sign and date Item 1 of AF Form 3070 and cause the member to be notified and advised of his or her rights.  After notifying and serving the member, the commander signs and annotates the date and time the member was served notice in Item 2 of the AF Form 3070.  



2.
Where a commander is unable to personally notify and serve the AF Form 3070 or elects not to do so, the initiating commander may direct a subordinate, senior in rank to the member (when practicable), to notify and serve the member.  



3.
Regardless of who serves the member, the member receives a copy of all three pages of the AF Form 3070 and any attachments.  Additionally, the commander is required to provide all evidence and statements upon which the commander intends to rely in arriving at a decision as to whether to impose punishment and at decision as to what punishment is appropriate.  The only exception to this requirement to provide evidence and statements to the member is if they are privileged or their release is restricted by law, regulation, or instruction.  AFI 51-202, para. 3.5; MCM, 2002, Part V, para. 4c(1)(D).



4.
At the same time NJP proceedings are initiated, the commander must provide written notice to a member who has received educational assistance, special pay, or bonuses concerning the member’s obligation to reimburse the Air Force if the member is discharged (or involuntarily separated) for misconduct.  This notice shall be accomplished in Item 3 of the AF Form 3070 and the member’s signature in Item 3 constitutes acknowledgement of this notice.  The statement of understanding regarding recoupment is inserted in Item 14 as a continuation of Item 3.  Note however, noncompliance with this recoupment statement requirement does not affect the legal sufficiency of the NJP action.  AFI 51-202, para. 3.2.



5.
Time Standards:  In order to maximize the disciplinary and rehabilitative effect, all disciplinary actions (including NJP), should be offered as soon as possible.  Furthermore, swift action is better for the unit as well as the member.  The unit is able to refocus on their mission and the member is able to move on with his or her life.  With respect to NJP proceedings, commanders should offer NJP within 10 days of the “case-ready date.”  However, failure to meet this processing goal shall not preclude a commander from initiating NJP proceedings.  AFI 51-202, para. 3.3 and attach. 3.  The following metrics have been established for NJP actions:




a.  Offer 90% of all NJP actions within 10 days of the “case-ready date.”




b.  Complete 80% of all NJP actions within 20 days of initiation.  AFI 51-202, para. 3.3.



6.
After notification, the member has three duty days (72 hours) to respond.  Weekends and holidays are only included in the three duty days if they are normally scheduled duty days for the member.  The initiating commander may, upon written request, grant an extension for good cause shown.  AFI 51-202, para. 3.12.




a.
The member should be encouraged to consult with the Area Defense Counsel (ADC) during the three-day response period.  The ADC can help the member decide whether to accept NJP, and if so, how to present matters in defense, extenuation, and mitigation.  AFI 51-202, para. 3.12.2.




b.
If the member fails to respond within the allotted time, the commander may proceed with the NJP proceedings.  The commander should note in item 3 that the “member failed to respond” and then initial next to the notation.  However, if the commander believes the member failed to respond for reasons beyond the member's control, the commander may not, without good cause, proceed with the NJP action.  AFI 51-202, para. 3.12.3.


D.
THE MEMBER'S ELECTIONS:  The member's response partially consists of making a number of elections as to which rights or options the member chooses to exercise.  The member makes these elections by initialing the appropriate blocks in Item 3 of AF Form 3070, and then signing and annotating the time and date.  AFI 51-202, para. 3.12.1.



1.
First, the member must initial whether or not he or she consulted a lawyer. 



2.
Next, the member must initial whether or not he or she accepts NJP proceedings or demands a trial by court-martial.




a.
Accepting NJP proceedings is not an admission of guilt or a plea of guilty to the offense(s).  It is simply a choice of forum.  AFI 51-202, para. 3.12.  By accepting NJP, the member elects to have the commander, rather than a judge or jury, determine whether or not the member committed the offense(s) and, if the commander finds the member committed the offense(s), what, if any, punishment is appropriate.  




b.
A member may choose NJP rather than a court-martial for many reasons, including:





(1)
An expectation that the commander will be fair;





(2)
A desire to resolve the matter as quickly as possible ‑ to "get it over with;" and





(3)
Fear of receiving a federal conviction as well as more serious punishments from a court-martial.




c.
If the member demands trial by court‑martial, the commander may not impose NJP.  However, the commander is not required to prefer court‑martial charges.  AFI 51-202, para. 3.19 and para. 3.20; MCM, 2002, Part V, para. 4b(1).





(1)
If the commander prefers charges following a demand for trial by court-martial, he or she may change the form and substance of the charge(s) and/or add additional charges.  AFI 51-202, para. 3.20.





(2)
Once a member requests trial by court-martial, the member may withdraw such request only with the commander's approval (convening authority approval is required if charges have been preferred).  AFI 51-202, para. 3.21.



3.
Personal Appearance:  If the member accepts NJP proceedings, he or she is entitled to appear personally before the commander.  This is a way for the member to present his or her side of the story to the commander, face‑to‑face.  AFI 51-202, para. 3.13; MCM, 2002, Part V, para. 4c.




a.
In most cases, the personal appearance is before the commander who offered NJP proceedings.  However, when the commander who offered NJP proceedings is unavailable or when extraordinary circumstances will not allow a personal appearance before that commander, the member appears personally before a person designated by the commander.  The designee prepares a memorandum summarizing the presentation and forwards it to the commander who offered NJP proceedings, along with all written matters submitted by the member.  AFI 51-202, para. 3.13; MCM, 2002, Part V, para. 4c.   




b.
If the member elects a personal appearance, he or she is entitled to:  





(1)
Be informed of his or her rights under Article 31b, UCMJ;  





(2)
Be accompanied at the presentation by a spokesperson.  The spokesperson does not have to be a lawyer;  





(3)
Be informed orally, or in writing, of the information against the member relating to the alleged offense(s);





(4)
Be allowed to examine documents or physical objects which the NJP authority has examined in connection with the case and on which the NJP authority intends to rely in deciding whether and how much NJP to impose;





(5)
Present matters in defense, extenuation, and mitigation, orally or in writing, or both;





(6)
Have relevant witnesses, who are reasonably available, at the presentation.  This includes those witnesses who are adverse to the member.  The commander determines relevancy and availability.  Also, a witness is not reasonably available if the witness requires reimbursement for cost incurred appearing, cannot appear without unduly delaying the proceeding, or if it is a military witness, the witness cannot be excused from other important duties; and





(7)
Request that the presentation be made open to the public.  In the event of such a request, the commander will make the hearing open to the public unless the commander determines it should be closed for good cause, such as military exigencies or security interests; or the punishment will not exceed 14 days extra duty, 14 days restriction, and an oral reprimand.  MCM, 2002, Part V, para. 4c(1).






Note:  The commander may open the personal appearance to the public, even if the member does not request it be open or does not agree with the commander's decision to open the proceedings.  AFI 51-202, para. 3.13.3.



4.
Personal Appearance Waived:  Subject to the approval of the NJP authority, the member may request not to appear personally.  If such request is granted, the member may present written matters for consideration by the NJP authority before the authority makes a decision.  Before submitting such written matters, the member must be informed of the right to remain silent and that matters submitted may be used against the member in a court-martial.  MCM, 2002, Part V, para. 4c(2).



 5.
If the proceedings involve a waiver of the statute of limitations, the member must sign a written waiver, which becomes an attachment to the AF Form 3070.  AFI 51-202, para. 3.13.4; see MCM, Part V, paragraph 1f(4).


E.
CHANGES THAT OCCUR AFTER A MEMBER IS NOTIFIED OF NJP:  A change of commander or the discovery of additional offenses may require further notice to the member.



1.
Change of Commander After Notification.  A member must always be informed of the identity of the commander who will actually make the findings and punishment decisions before the member is required to make a decision whether to accept NJP proceedings.  AFI 51-202, para. 3.10.




a.
If a new commander assumes responsibility for the case after the member was offered NJP proceedings, but before findings are made and any punishment is imposed, the member must be notified of the change and be given another opportunity (and 3 duty days) to accept NJP proceedings, or demand trial by court-martial.  AFI 51-202, para. 3.10.1.  the new commander may provide such notice by:





(1)
Notifying the member, in writing, using the notification format in Attachment 4 of AFI 51-202, about the change in commander.  This written notice is then attached to the original AF Form 3070.  AFI 51-202, para. 3.10.1; or





(2)
Withdrawing the original AF Form 3070 and initiating a new action on a new AF Form 3070.  AFI 51-202, para. 3.10.1.  




b.
If after notification, the initiating commander decides to recommend that a superior commander impose NJP, this change of commander entitles the member to a new opportunity to accept or reject the NJP proceedings.  AFI 51-202, para. 3.20.3.



2.
Discovery of Additional Offenses:  When evidence of an additional offense comes to light after a commander initiates NJP proceedings, but before the member is notified of the punishment, the commander may:




a.
Withdraw the original AF Form 3070 and initiate a new action that includes the new offense(s); or 




b
Initiate a separate Article 15 action based upon the newly discovered offense(s).  AFI





51-202, para. 3.11.





F.
THE COMMANDER'S DECISION TO IMPOSE OR NOT IMPOSE NJP.



After fully and fairly considering all of the evidence, the commander must decide whether the member committed the offense(s) alleged and, then, whether to impose punishment.  The commander indicates one of the following actions in Item 4a of the AF Form 3070:  



1.  Nonjudicial punishment is not appropriate or the member did not commit the offense(s) alleged.  (If so, the NJP proceedings terminate at this point.  The original AF Form 3070 is sent to the servicing SJA for an appropriate AMJAMs entry.  The AF Form 3070 is then destroyed).  AFI 51-202, para. 3.14.1.1 and para. 3.14.2.

2.  The member committed one or more of the offenses alleged.  (The commander lines out and initials any offense(s) for which NJP is not appropriate or which the member did not commit.  If the commander finds the member committed one or more lesser included offenses, the commander consults the SJA before changing an alleged offense to a lesser included offense).  AFI 51-202, para. 3.14.1.2.

VII.  PROCEDURE:  PUNISHMENT UNDER ARTICLE 15


A.  GENERAL REQUIREMENTS AND CONSIDERATIONS.



1.
Punishment may not be imposed until the commander:  




a.
Carefully considers all matters presented by the member; and



b.
Consults the SJA (unless impracticable due to military exigencies).  AFI 51-202, para. 3.15.  The SJA generally advises the commander as to punishment limits, permissible and impermissible punishment combinations, and the punishment for similar offenses on the base.



2.
The commander is personally responsible for making the final decision as to punishment. MCM, 2002, Part V, para. 1d(2).



3.
To maximize the impact of any punishment imposed, the commander should impose the punishment personally on the member.  AFI 51-202, para. 3.16.  The commander completes Item 4 of AF Form 3070, and signs and dates the form in Item 4.  The punishment is recorded in Item 14 of the AF Form 3070.  AFI 51-202, para. 3.15.  The legal office records the punishment using the sample punishment formats found in Attachment 5 of AFI 51-202.  


B.
PUNISHMENT LIMITATIONS:  Punishment limitations are determined by both the commander's grade and status and the member's grade.  Maximum punishments are found in AFI 51-202, Tables 3.1 and 3.2; and MCM, 2002, Part V, para. 5.



1.
Officers:  The only forms of NJP that may be imposed upon an officer are forfeiture of pay, reprimand, arrest in quarters, and restriction.  AFI 51-202, Table 3.2.




a.
An officer cannot be reduced in grade, sent to correctional custody, or given extra duties under Article 15, UCMJ.  AFI 51-202, Table 3.2.




b. 
Only a commander who is a general officer or a general court‑martial convening authority (GCMCA) may impose punishments of forfeitures or arrest in quarters on an officer.  AFI 51-202, Table 3.2.




c. 
The commander must be at least a colonel to impose any punishment on an officer.  AFI 51-202, Table 3.2.




d. 
If a reprimand is included in an officer's punishment, the reprimand must be in writing (not oral).  MCM, 2002, Part V, para. 5c(1).



2.
Enlisted Members:  Unlike officers, enlisted members may be reduced in grade through NJP as follows:




a.
Company grade commanders (lieutenants and captains) may only reduce the grade of members who are staff sergeants (E‑5) and below.  They may only reduce such members one grade.  AFI 51-202, Table 3.1.




b.
Majors may reduce technical sergeants (E-6) or staff sergeants (E-5) one grade.  They may reduce senior airmen (E-4) and below to the grade of airman basic (E-1).  AFI 51-202, Table 3.1.




c.
In addition to the reductions majors are able to perform, lieutenant colonels and above may also reduce master sergeants (E-7) by one grade.  AFI 51-202, Table 3.1. 




d.
Chief master sergeants (E-9) and senior master sergeants (E-8) may only be reduced one grade.  Such a reduction may only be imposed by MAJCOM commanders, commanders-in-chief of unified or specified commands, or commanders to whom promotion authority has been delegated.  AFI 51-202, Table 3.2, Note 2.



3.
Other Enlisted Member Punishments:  




a.
Majors and below may not impose NJP on senior master sergeants or chief master sergeants.  AFI 51-202, Table 3.1.




b.
In addition to reduction in grade discussed above and subject to the prohibited punishment combinations discussed below, company grade commanders may impose the following punishments on master sergeants and below (AFI 51-202, Table 3.1):





(1)
Forfeiture of 7 days pay; 





(2)
7 days correctional custody; 





(3)
14 days restriction; 





(4)
14 days extra duties; or





(5)
A reprimand.




c.
In addition to reduction in grade discussed above and subject to the prohibited punishment combinations discussed below, majors and above may impose the following punishments on master sergeants and below (AFI 51-202, Table 3.1):  





(1)
Forfeiture of one-half of the member's pay per month for 2 months;





(2)
30 days correctional custody; 





(3)
60 days restriction;





(4)
45 days extra duties; or





(5) A reprimand.



4.
Limitations on Punishment Combinations: 




a.
Correctional custody may NOT be combined with either restriction or extra duties.  MCM, 2002, Part V, para. 5d(3).




b.
Arrest in quarters (officers only) may not be combined with restriction.  MCM, 2002, Part V, para. 5d(1).




c. 
Although a commander may combine restrictions and extra duties, he or she may only do so concurrently up to the maximum time imposable for extra duties alone (14 days for company grade commanders and 45 days for majors and above).  MCM, 2002, Part V, para. 5d(4); see also AFI 51-202, Table 3.1, Note 1.




d.
If the commander imposes both a reduction in grade and forfeitures, the forfeitures must be based upon the new, lower rank.  This is true even if the reduction in grade is suspended.  MCM, 2002, Part V, para. 5c(8).




e.
An unsuspended reduction in grade in conjunction with forfeitures is a very strong punishment combination and should only be imposed when "maximum exercise of Article 15 authority is warranted."  The combination is not, however, prohibited by law.  AFI 51-202, para. 3.17.2.


5.
Punishment effective date:  Unsuspended reductions in grade and forfeitures of pay take effect on the date the commander imposes punishment.  All other unsuspended punishments take effect immediately upon notification of the member, unless the commander states otherwise in the punishment endorsement.  AFI 51-202, para. 3.18; MCM, (2002), Part V, para. 5g.



6.
Suspended punishments:  Any commander who has the authority to impose NJP may also suspend the execution of such punishment.  Suspended punishments are discussed in more detail below.

VIII.
NONJUDICIAL PUNISHMENT APPEALS

A.
IN GENERAL:   A member has appeal rights during the NJP process.  The member has the right to appeal the findings in the NJP proceedings (e.g., the member asserts the offense was not committed).  Additionally, a member may appeal because the member believes the punishment is unjust or disproportionate to the offense.  AFI 51-202, para. 4.1; MCM, 2002, Part V, para. 7a.



1.
The commander informs of his or her right to appeal at the time the commander informs him or her of the punishment being imposed.  At that time the member acknowledges receipt of the punishment and the right to appeal in Item 5 of AF Form 3070.  If the member refuses to acknowledge receipt of the punishment and rights to appeal, the commander will note the refusal in Item 5.  The time limit for appeal is still applicable, notwithstanding the member’s failure to acknowledge his or her right to appeal.  AFI 51-202, para. 4.5.2.



2.  The commander explains the appeal process to the member (AFI 51-202, para. 4.5.2):


a.  The member can file an appeal anytime within 5 calendar days and that a decision not to appeal is final;

b.  If an appeal is not filed in writing within 5 calendar days, appellate rights will be waived (Note, the commander who imposed punishment may approve a member's written request within the 5 calendar days, for an extension of time, for good cause shown);  

c.  Any supporting documents the member wants considered must be submitted at the same time the member makes his appeal decision; and


d.  The member is entitled to legal advice in making the appeal decision.



3. 
The member indicates his or her intention to appeal by annotating Item 6 of AF Form 3070.  The member’s decision to appeal or not to appeal in Item 6, ends the time limit for appeal.  AFI 51-202, para. 4.5.3.



4. 
If the member decides not appeal, the imposing commander makes the UIF determination in Item 9 of the AF Form 3070 and continues processing the NJP action.  If the member decides to appeal, the imposing commander continues processing the appeal.  AFI 51-202, para. 4.5.3.2.



5.   If the member refuses to sign his or her appeal decision within the time limit for appeal, the commander will note the refusal in Item 6 of the AF Form 3070.  The member’s failure to respond is deemed a waiver of his or her right to appeal.  AFI 51-202, para. 4.5.3.4.

B. EFFECT OF APPEALS ON PUNISHMENTS:  Punishments are not stayed pending appeal. The only exception occurs when the member has submitted an appeal and no action is taken on the appeal within five days after the appeal was submitted.  In that case, if the member so requests, any unexecuted punishment involving restraint or extra duty will be stayed until action is taken on the appeal.  AFI 51-202, para. 4.5.1; MCM, 2002, Part V, para. 7d.


C.
ACTION ON APPEAL BY THE IMPOSING COMMANDER.



1.
The imposing commander reviews the matters submitted, and after consulting with the SJA, makes a decision on the appeal.  He or she may grant the relief requested in whole or in part (using suspension, mitigation, remission, or set aside) or deny the relief requested.  The commander documents the decision in Item 7 of the AF Form 3070.  If the imposing commander grants relief, he or she annotates the specific relief granted in Item 14 (as a continuation of Item 7).  AFI 51-202, para. 4.6.2.



2.
If the imposing commander grants less than the full relief requested, the appeal is forwarded to the appellate authority (“next superior authority).  Generally, the appellate authority is the immediate Air Force commander superior to the officer who imposed punishment.  AFI 51-202, para. 4.6.2 and para. 4.2.  For exceptions to this general rule, see AFI 51-202, para. 4.2.




a.
If the appeal is forwarded to the appellate authority, the imposing commander adds written comments by indorsement through the servicing SJA addressing any issues raised by the member.  The imposing commander states in the indorsement whether the member has served any portion of the punishment and includes in the package all written materials considered in imposing the punishment.  The package should include a summary of the member’s oral presentation, if applicable, as well as a summary of any other information considered and its source.  The indorsement may state the commander’s rationale for imposing punishment and a recommendation for action on the appeal.  The member is not entitled to a copy of this indorsement because of its “deliberative” nature.  AFI 51-202, para. 4.6.3.

b.  A legal review of the imposing commander’s appeal decision is required before the appellate authority may act on it.  The attorney conducting the legal review is not limited to the Article 15 package submitted by the imposing commander.  The attorney may make any inquires and examine any additional matter deemed necessary. MCM, 2002, Part V, para. 7e; AFI 51-202, para. 4.7. 


D.
ACTION ON APPEAL BY THE APPELLATE AUTHORITY.  



1.
The appellate authority reviews the written material forwarded by the imposing commander and the legal review before making a decision on the appeal.  The appellate authority may grant the relief requested in whole or in part, (by using suspension, mitigation, remission, or set aside), or may deny the relief requested.  



2.
The appellate authority documents his or her decision on the appeal in Item 8 of the AF Form 3070.  Relief granted (in whole or in part) is documented in Item 14 (as a continuation of Item 8).  Unless otherwise stated, any relief granted is effective from the date the punishment was initially imposed.  If all of the punishment is disapproved, the entire NJP action must be set aside and removed from the member’s record because an NJP action cannot consist of “no punishment.”  AFI 51-202, para. 4.7.



3.
The member has the right to be notified of the results of the appeal.  MCM, 2002, Part V, para. 7f(4).  The member will acknowledge any appeal results (as well as the decision as to whether the Article 15 will be placed in an unfavorable information file (UIF)) in Item 10 of the AF Form 3070.  



4.
Once the appellate authority acts, there is no further right of appeal.  Note, the appellate authority may take "appellate action" even if a member does not file an appeal.  MCM, 2002, Part V, para. 7f(1).


E.  OFFICER AND SENIOR NCO SELECTION RECORD DETERMINATION

1.
When the member is an officer or senior NCO (MSgt and above), the imposing commander must decide whether to file the record of NJP in the member’s selection record.  This decision is made after punishment is imposed and any appeal is resolved.

2.
Commanders must follow the procedures in AFI-36-2608, Military Personnel Records Systems.   

IX.  SUPPLEMENTARY ACTIONS

(NOTE:  This section addresses suspension, mitigation, remission, and set aside actions in the "post-punishment" context, or after both the Article 15 punishment and appeal processes have been completed.  In addition to having the ability to take these actions "post-punishment," commanders may suspend punishment at the time a member is initially punished under Article 15, and suspend, mitigate, remit, or set aside punishment during the appeal process.)  


A.
IN GENERAL:  The commander's authority to suspend, mitigate, or remit NJP actions after they have been imposed is an important part of the rehabilitation process.  In addition, in a case where a "clear injustice" occurred as a result of NJP, the commander may correct it through his or her power to set aside the action.  (Set aside is not normally considered a rehabilitation tool).  See generally, AFI 51-202, Chap. 5; MCM, 2002, Part V, para 6.


B.
PROCEDURE:



1.
After consulting the servicing SJA, a commander may take action to suspend, mitigate, remit, or set aside a previously imposed punishment.  Also, a member may request such relief using the sample format found in Atch. 6 of AFI 51-202.  AFI 51-202, para. 5.2.  




a.
Commanders use AF Form 3212, Record of Supplementary Action Under Article 15, UCMJ, to record these actions unless they are accomplished as part of an appeal.  See above for appellate procedures.  AFI 51-202, para. 5.1.




b.
A commander’s power to suspend, mitigate, remit, or set aside NJP passes to successors in command.  However, the successor in command must have the authority to have imposed the punishment before he or she may take supplemental action on the punishment.  AFI 51-202, para. 5.3.  


C.
SUSPENSION.



1.
Definition:  Suspension is the postponement of punishment for a specific probationary period, until a specified date, not to exceed six months.  If there is no further misconduct within the period of suspension and the member complies with any additional condition(s) of suspension, the punishment will then be automatically remitted without further action.  Suspension might be warranted for a first-time offense or where persuasive extenuating or mitigating circumstances exist.  AFI 51-202, para. 5.4. 



2.
What punishment may be suspended?




a.
Any unexecuted punishment may be suspended any time before it is executed.  AFI 51-202, para. 5.4.1; MCM, 2002, Part V, para. 6a; and 




b.
A reduction in grade or forfeiture of pay may be suspended even after execution, as long as the suspension occurs within 4 months of the date punishment was imposed.  AFI 51-202, para. 5.4.1; MCM, 2002, Part V, para. 6a(1).



3.
Other rules:  




a.
All or part of the punishment may be suspended for up to 6 calendar months from the date of suspension as long as this time does not exceed the member’s current enlistment or term of service.  AFI 51-202, para. 5.4.2; MCM, Part V, para. 6a(2).  

b.
When reduction in grade is later suspended, the member’s original date of rank (DOR), held before the reduction, is reinstated.  The effective DOR is the date of the document directing the suspension.  AFI 51-202, para. 5.4.3.

c.
Suspension of punishment automatically includes a condition that the service member does not violate any punitive articles of the UCMJ.  Commanders may specify other conditions as well but must consult with the SJA before imposing any further conditions. The condition(s) must be clearly stated and capable of being completed during the period of suspension.  Attachment 5 of AFI 51-202 has sample language for these conditions.  AFI 51-202, para. 5.4.4.  A violation of the implied condition of not violating the UCMJ or an added condition, may result in a vacation of the suspended punishment.  See below. 




d.
Unless the suspension is sooner vacated, suspended portions of the punishment are remitted, without further action, upon the termination of the period of suspension. MCM, 2002, Part V, para. 6a(3).




e.
For enlisted members, suspended punishment (or unsuspended punishment which is longer than 1 month), generates a mandatory unfavorable information file (UIF) entry. AFI 36-2907, Unfavorable Information File (UIF) Program, Table 2.2.  Note, all officer NJP actions are mandatory for filing in a UIF.  AFI 36-2907, Table 2.1.



4.
Vacating a suspension:  If the member commits any offense under the UCMJ OR violates any condition of suspension during the suspension period, after consulting with the servicing SJA, any commander who had authority to impose the original punishment, may vacate all or a portion of the suspended punishment.  The violation must have occurred within the period of suspension.  See generally, AFI 51-202, Section 5B; MCM, 2002, Part V, para. 6a(5).




a.
To initiate a vacation action, the commander must serve the member with an AF Form 366, Record of Proceedings of Vacation of Suspended Nonjudicial Punishment, before the end of the suspension period.  AFI 51-202, para. 5.13.  For a detailed description of vacation action proceedings, see AFI 51-202, paras. 5.11 to 5.14.




b.
Periods of unauthorized absence are NOT part of the suspension period.  AFI 51-202, para. 5.13.  For example, if a member is absent without authority for 10 days during a 180-day period of suspension, it is extended to 190 days.




c.
The new offense punishable under the UCMJ does not have to be serious enough to warrant NJP in and of itself, nor does it have to be of the same nature.  




d.
In a severe case, the same offense may be the basis for suspending an earlier punishment AND initiating new NJP proceedings.  MCM, 2002, Part V, para. 6(a)(5).




e.
Effect of vacation on a reduction in grade:  When a suspended reduction in grade is vacated, the new DOR for the lower grade is the date the original reduction was imposed.  The effective date, however, is the date of the vacation action.  Consequently, the member would not have to pay back the difference in pay received at the higher grade while the reduction was suspended.  AFI 51-202, para. 5.15.


D.
MITIGATION.

1. Definition:  Mitigation is a reduction in either the quantity or quality of a punishment with its general nature remaining the same.  AFI 51-202, para. 5.5; MCM, 2002, Part V, para. 6b.  Mitigation is appropriate when the member’s later good conduct merits a reduction in the punishment, or when it is determined that the punishment imposed was disproportionate.  MCM, 2002, Part V, para. 6b.  Generally, only unexecuted punishments may be mitigated.  The exception to this rule is with reduction in grade.  AFI 51-202, para. 5.5.1; see also, MCM, 2002, Part V, para. 6b. 

2. A commander, at any time, may mitigate any part of an unexecuted portion of a punishment to a less severe punishment of a different type (but of the same "general nature") so long as the duration of the new punishment is not greater than the duration of the original punishment.  MCM, 2002, Part V, para. 6b; see also, AFI 51-202, para. 5.5.4. For example:




a.
Correctional custody (CC) may be mitigated to restriction or extra duties, or both;




b.
Arrest in quarters may be mitigated to restriction; and
 


c.
Extra duties may be mitigated to restriction.




d.
NOTE:  Restraints on liberty (such as arrest, correctional custody, extra duties, or restriction) are NOT considered to be of the "same general nature" as forfeitures or reduction in grade, and thus may NOT be mitigated to forfeitures or reduction in grade.  Also, restriction, being the least severe restraint on liberty, may not be mitigated to a different form of punishment.  AFI 51-202, para. 5.5.4.



3.
Reduction in grade.




a.
A reduction may be mitigated to forfeitures whether or not it has been executed so long as the mitigation action takes place within 4 months of the date the reduction was executed.  AFI 51-202, para. 5.5.2; MCM, 2002, Part V, para. 6b.





(1)
This is an exception to the rule mandating that punishments can only be mitigated to other punishments of the same general nature.





(2)
This is also an exception to the rule that limits mitigation to unexecuted punishments.




b.
Effect:  When a reduction is mitigated to forfeitures, the DOR and the effective date for the restored grade is the date of the indorsement mitigating the punishment.  AFI 51-202, para. 5.5.2.  Therefore, the member is not entitled to receive back pay.  

4.
Forfeiture of pay may only be mitigated to a lesser forfeiture of pay, but cannot be mitigated to other forms of punishment.  AFI 51-202, para. 5.5.3. 


E.
REMISSION.



1.
Definition:  Remission is the cancellation of any portion of unexecuted punishment. AFI 51-202, para. 5.6; MCM, 2002, Part V, para. 6c.  Remission is appropriate under the same circumstances as mitigation.  MCM, 2002, Part V, para. 6c. 



2.
A commander may remit part or amount of the unexecuted portion of punishment imposed.  MCM, 2002, Part V, para. 6c.  For example, a commander may remit the remaining 10 days of a punishment consisting of 30 days restriction if the member has performed well during the first 20 days.



3.
If a punishment is suspended and the person completes the suspension period without further misconduct or without violating any conditions placed on the suspension, the punishment will be remitted automatically, without further action.  MCM, 2002, Part V, para. 6a(3).



4.
If a member’s current term of enlistment or term of service expires before NJP is completely served, any unexecuted portion of the punishment is automatically remitted.  MCM, 2002, Part V, para. 6c.


F.
SET ASIDE.

1. Definition:  Set aside occurs when the punishment, or any part or amount thereof, whether executed or unexecuted, is removed from the record and any rights, privileges, pay, or property affected by the relevant portion of the punishment are restored.  AFI 51-202, para. 5.7; MCM, 2002, Part V, para. 6d.  A set aside of all punishment voids the entire NJP action.  AFI 51-202, para. 5.7. 

2. Unlike suspension, mitigation, or remission, set aside is NOT normally considered and should not be used as a rehabilitation tool or an incentive for future good behavior.  AFI 51-202, para. 5.7.1.  A commander should ordinarily exercise the power to set aside only where he or she believes that, considering all the circumstances of the case, the punishment resulted in a "clear injustice."  MCM, 2002, Part V, para. 6d.  This “clear injustice” standard is described in AFI 51-202 as the rare and unusual case where the guilt of the offender is subsequently called into question; or the best interests of the Air Force are served by clearing the member's record.  AFI 51-202, para. 5.7.1.



3.
For executed punishments, a commander may not set aside the punishment more than 4 months after execution of the punishment, unless the commander determines unusual circumstances exist and documents those circumstances.  AFI 51-202, para. 5.7; MCM, 2002, Part V, para. 6d.



4.
When NJP is set aside in its entirety, it is as if the proceedings were never initiated; the person's punishment is undone, so far as is possible.  AFI 51-202, para. 5.7.2.

X.  ADMINISTRATIVE DETAILS:  THE PAPER CHASE

A.
The servicing SJA or a designated attorney must perform a legal sufficiency review of each NJP action.  AFI 51-202, para. 6.5.



1.
This legal review is performed:




a.
After the commander imposes punishment, if there is no appeal; or




b.
After the member acknowledges action on an appeal and the imposing commander returns the record to the servicing SJA.  AFI 51-202, para. 6.5.



2.
When reviewing the record, the judge advocate should at a minimum use the AFLSA/JAJM NJP checklist.  




a.
If the Article 15 is legally sufficient, the attorney so indicates by signing and dating Item 11 of the AF Form 3070.  AFI 51-202, para. 6.5.




b.
The NJP action is final at that point and admissible for purposes of R.C.M. 1001(b)(2).  This is also the final action for purposes of the timeliness metric.  AFI 51-202, para. 6.5.  

c.
The judge advocate will then send copies to various organizations (see AFI 51-202, para. 6.5.1).  The original record (and two complete copies for officer cases) are sent to the SJA for the general court-martial convening authority (GCMCA) after providing the record to the MPF and the Finance Office.  AFI 51-202, para. 6.5.1.5. 




d.
The SJA of the initiating command also processes and reviews the Automated Military Justice Analysis and Management System (AMJAMS) input.  


B.
The GCMCA SJA or designated attorney performs an administrative supervisory review; this review, however, is NOT a prerequisite to the legal finality of the Article 15.  The reviewing attorney signs and dates Item 13 of the AF Form 3070 when the record is in compliance with AFI 51-202, para. 6.7.  Legally deficient forms are returned to the SJA of the initiating command for correction.  AFI 51-202, para. 6.7.



1.
After the GCM/SJA review, the original record is sent to various offices in accordance with AFI 51-202, para. 6.8.



2.
The record of punishment consists of the AF Form 3070, the decision letter under AFI 36-2608, Military Personnel Records System (selection record), and if applicable, AF Forms 366, 3212, and any of their attachments.  AFI 51-202, para. 6.11.  See AFI 51-202, para. 6.11 for examples of attachments.  



3.
Evidence and other written materials considered as a basis for imposing punishment, or vacating a suspended punishment, or submitted by the member in mitigation, extenuation, or defense or on appeal are supporting documents only and not part of the record.  Supporting documents also include summaries of a member’s oral presentation, initiating commander indorsements for appeals, and legal reviews for an appellate authority.  File these documents in the office of the SJA of the commander who initiated the Article 15.  AFI 51-202, para. 6.12.  

IX.  IS NJP A BAR TO COURT‑MARTIAL ACTION?


A.
Punishment under Article 15, UCMJ will bar subsequent trial by court‑martial for the same offense IF the offense is "minor."  Article 15(f), UCMJ; MCM, 2002, Part V, para. 1e; United States v. Yray, 10 C.M.R. 618 (A.F.B.R. 1953) (5-day AWOL held as minor offense); U.S. v. Sorby, 39 M.J. 914 (N.M.C.M.R. 1994) (23-day AWOL held as minor offense).  At trial, the Defense Counsel moves to dismiss the charge and specification on the grounds of prior punishment for the same offense.  R.C.M. 907(b)(2)(D)(iv).


B.
An Article 15 for a "serious" offense will not bar a subsequent trial.  Article 15(f), UCMJ; MCM, 2002, Part V, para. 1e.  In this instance, a court-martial for an offense that was the subject of a prior Article 15 action does not amount to double jeopardy.  United States v. Gammons, 51 M.J. 169 (1999).  United States v. Pierce, 27 M.J. 367 (C.M.A. 1989), traces the rationale behind this rule and adds, "Absent some sinister design, evil motive, bad faith, etc., on the part of military authorities, it is not a violation of military due process to court‑martial a servicemember for a serious offense, even though he has already been punished nonjudicially."  Id. at 368‑369.  The fact that the accused has already been punished for the offense however, may be considered as a matter impacting on the appropriate sentence.  Article 15(f), UCMJ; MCM, 2002, Part V, para. 1e; Gammons, 51 M.J. at 174.  
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