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SAMPLES OF BEHAVIOR

1. Explain the administration of reported misconduct from complaint up to preferral of charges.

2. Summarize pretrial confinement procedures.

3. Explain the proper format for drafting charges and preparing the charge sheet for a court-martial.

4. Summarize the procedures for the proper preferral of charges.

5. Give examples of what tolls the statute of limitations.

6. Explain the Article 32 Investigation process.

7. Summarize the actions by the special court-martial convening authority (SPCMCA) and the general court-martial convening authority (GCMCA) after charges have been preferred, including referral of charges.

8. Explain the circumstances and procedures when a pretrial agreement is used and the permissible/impermissible terms of a pretrial agreement (PTA).

9. Explain how an accused requests an administrative discharge in lieu of court-martial.

10. Distinguish the three types of speedy trial issues and give examples of who has the authority to authorize a delay for speedy trial purposes.

11. Summarize discovery requirements.

12. Explain how to obtain immunity for military and civilian witnesses.
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PRELIMINARY INVESTIGATION


OFFENSE

I. PRELIMINARY INQUIRY BY THE COMMANDER – 



Rules for Courts-Martial (R.C.M.) 303 


A.
A preliminary inquiry usually begins as the result of a report or complaint.  R.C.M. 301.  

B. Upon receipt of information that a member is accused or suspected of committing an offense, the accused's immediate commander must begin a preliminary inquiry.  R.C.M. 303.


C.
Each commander has discretion to dispose of offenses committed by members of that command.  R.C.M. 306(a). 

D.  Allegations should be disposed of in a timely manner at the lowest appropriate level. 

 
R.C.M. 306(b). 

II. APPREHENSION - R.C.M. 302   


A.
Definition: Taking a person into custody.  Apprehension is the equivalent of civilian “arrest”  and requires probable cause.  R.C.M. 302(a)(1), Discussion; R.C.M. 302(c).  


B.
Apprehension is made:  

1. By clearly notifying the person to be apprehended that he/she is in custody.  R.C.M. 302(d)(1).  



2.
Without authorization or warrant except for apprehension in private dwellings.  R.C.M. 302(d)(2).  See R.C.M. 302(e)(2) for apprehension in private dwellings.



3.
Utilizing force and means as reasonably necessary under the circumstances to effect the apprehension.  R.C.M. 302(d)(3). 


C.
Place of apprehension.  



1.
Any place, without authorization or warrant, except private dwellings.  R.C.M. 302(e)(1).

2.  While military family housing is considered a private dwelling, military barracks are not.  



3.
Private dwellings may be entered for the purpose of apprehension when there is:




a.
Consent.  R.C.M. 302(e)(2)(A); 




b.
Exigent circumstances as described in Military Rules of Evidence (Mil. R. Evid.) 314(g).  R.C.M. 302(e)(2)(B);




c.
A military authorization based upon probable cause for a private dwelling that is either military property or under military control (such as military family housing, or nonmilitary property in a foreign country).  R.C.M. 302 (e)(2)(C)(i) and (ii); or




d.
An arrest warrant issued by competent civilian authority for private dwellings other than those discussed in c above.  R.C.M. 302(e)(2)(D)(i) and (ii). 


D.
Who may apprehend, confine, and release individuals from confinement? 

	DUTY POSITION:

	   APPREHEND?
	       CONFINE?
	         RELEASE?

	Installation Commander
	            YES

       (See Note 1)
	             YES

       (See Note 1)
	               YES

	Commander of

the accused or suspect
	           YES

       (See Note 1)
	             YES

       (See Note 2)
	               YES

	All other Commissioned Officers
	           YES
	             YES

       (See Note 2)
	                NO

          (See Note 3)

	NCO
	           YES

       (See Note 4)
	              NO

       (See Note 5) 
	                NO

	Military Law Enforcement
	           YES

       (See Note 6)
	              NO

       (See Note 5)
	                NO

	All other Airmen
	            NO
	              NO
	                NO


NOTES: 

(1)
The commander may apprehend and confine through his status as a commissioned officer.  R.C.M. 302(b)(2).   

(2)
Only the commander of an officer may direct said officer's confinement.  R.C.M. 304 (b)(1). 

(3)
An officer appointed to conduct a review of pretrial confinement pursuant to R.C.M. 305(i) and/or   (j) does have the authority to release a prisoner.

(4)
NCOs not performing law enforcement duties should not apprehend a commissioned officer unless directed to do so by a commissioned officer or in order to prevent disgrace to the service or escape of one who has committed a serious offense.  R.C.M. 302(b)(2), Discussion.

(5)
Commanders may delegate to NCOs the authority to confine enlisted members that are under the authority of that commanding officer.  R.C.M. 304(b)(3).

(6)
Whenever enlisted persons apprehend commissioned or warrant officers, they shall make an 


immediate report to the commissioned officer to whom the apprehending person is responsible.    R.C.M. 302(b)(1), Discussion.

III. PRETRIAL RESTRAINT - R.C.M. 304
A. Types of pretrial restraint:

1. Conditions on Liberty:  Orders directing a person to do or refrain from doing specified acts.  R.C.M. 304(a)(1).

2. Restriction in lieu of arrest:  Moral restraint of a person by oral or written orders to remain within specified limits.  The person can usually perform full military duties.  R.C.M. 304(a)(2).

3. Arrest:  Moral restraint of a person by oral or written orders not imposed as punishment directing the person to remain within specified limits.  A person in the status of arrest may not be required to perform full military duties.  R.C.M. 304(a)(3). 

4. Pretrial Confinement:  Physical restraint.  R.C.M. 304(a)(4).

B. No person may be ordered into restraint before trial except for probable cause.  Probable

            cause to order pretrial restraint exists when there is a reasonable belief that:



1.  An offense triable by court-martial has been committed;  



2.  The person to be restrained committed it; and



3.  The restraint ordered is required by the circumstances.  R.C.M. 304(c).   

C. Pretrial Confinement.

1. Each person confined shall be promptly informed of :

a. The nature of the offense for which he is held;

b. The right to remain silent and that any statement made by the person may be used against the person;

c. The right to retain civilian counsel at no expense to the United States, and the right to request military counsel; and

d. The procedures by which pretrial confinement will be reviewed.  R.C.M. 305(e).

2. There are three mandatory reviews of any decision to place an individual in pretrial confinement.  

· 48-hour Probable Cause Determination

Within 48 hours of imposition of confinement under military control, a neutral and detached officer must review the adequacy of probable cause (see factors listed above) to continue confinement.  R.C.M. 305(i)(1).

· 72-hour Commander Review




Within 72 hours of imposition of confinement under military control, the commander of the prisoner shall decide whether pretrial confinement will continue.  A commander’s compliance with this subsection may also satisfy the 48-hour probable cause determination as long as the commander is neutral and detached and acts within 48 hours of the imposition of confinement.  R.C.M. 305(h)(2)(A).  If the commander determines that continued pretrial confinement is warranted, the commander will prepare a written memorandum explaining his reasons.  R.C.M. 305(h)(2)(C).  This memorandum is then submitted through the special court-martial convening authority (SPCMCA) to a Pretrial Confinement Reviewing Officer (PCRO) or military judge, if a military judge is made available.  Air Force Instruction (AFI) 51-201, paras. 3.2.3 and 3.2.4.




*Practice Tip: There is usually only 1 review accomplished which satisfies both the 48-hour probable cause review and the 72-hour commander review.

· 7-day Review 

Within 7 days of the imposition of confinement under military control, a neutral and detached officer appointed by the SPCMCA (see AFI 51-201, para. 3.2.2) will review the probable cause determination and necessity for continued pretrial confinement.  R.C.M. 305(i)(2).  For pretrial confinement to continue, the PCRO must find, by a preponderance of the evidence, that: 

a. Probable cause exists to believe that an offense which may be tried by a court‑martial was committed and probable cause that the prisoner committed it;  

b. Confinement is necessary because it is foreseeable that the prisoner will not appear at  trial or that the prisoner will engage in serious criminal misconduct; and  

*Practice Tip: An accused may not be ordered into pretrial confinement solely to prevent him from committing suicide.  United States v. Doane, 54 M.J. 978 (A.F. Ct. Crim. App. 2001)

c.   Less severe forms of restraint are inadequate.  See R.C.M. 305(h)(2)(B) and  305(i)(2)(A)(iii).

3. Pretrial Confinement Hearing (7-Day Review).

a. The prisoner and counsel shall be allowed to appear before the PCRO and make a statement, if practicable.  A representative of command may also appear and make a statement.  R.C.M. 305(i)(2)(A)(i).

b. Written matters may be considered, including those submitted by the prisoner, counsel, the commander, confinement authorities, and other appropriate individuals.  R.C.M. 305(i)(2)(A)(i).  

c. The Military Rules of Evidence do not apply, except for privileges and Mil. R. Evid. 302 (privilege concerning mental exam of an accused) and 305 (warnings about rights).  R.C.M. 305(i)(2)(A)(ii).

d. The review is a non-adversarial proceeding.  The prisoner has no right to cross‑examine witnesses.  AFI 51-201, para. 3.2.5.

e. Upon completion of the review, the PCRO shall approve continued confinement or order immediate release.  R.C.M. 305(i)(2)(C).  

f. If pretrial confinement is continued, the PCRO shall provide the SPCMCA, staff judge advocate (SJA), confinement officer, and the prisoner a written memorandum setting forth his factual findings and conclusions, along with a copy of the evidence considered, within 24 hours of the decision.  R.C.M. 305(i)(2)(D); AFI 51-201, para. 3.2.7.

4. Once the charges are referred to trial, the military judge shall review the propriety of




pretrial confinement upon motion for appropriate relief.  R.C.M. 305(j).  The military

                  judge shall order release from pretrial confinement only if: 


a. The reviewing officer's decision was an abuse of discretion, and there is insufficient

information presented to the judge to justify confinement.  R.C.M. 305(j)(1)(A). See United States v. Gaither, 41 M.J. 774 (A.F.Ct.Crim.App. 1995), aff’d, 





45 M.J. 349 (1996) (good discussion of the “abuse of discretion” standard);  

b. Information not presented to the reviewing officer establishes that the prisoner





should be released.  R.C.M. 305(j)(1)(B); or 

c. The reviewing officer was not neutral and detached or the procedures of the review were not followed, and information presented to the military judge does not establish sufficient grounds for continued confinement under R.C.M. 305(h)(2)(B).  R.C.M. 305(j)(1)(C).

5. Pretrial Restraint Upon Release From Confinement. 

a. If an individual is released from pretrial confinement, the commander concerned

                        may impose any lesser authorized pretrial restraint deemed necessary.   AFI 51-201,                             para. 3.2.8.

b. The commander may not return a prisoner to pretrial confinement except upon discovery of evidence or misconduct 
after the order of release which, either alone or in conjunction with all other available evidence, justifies confinement.  R.C.M. 305(l).

6. Credit for Pretrial Confinement. 

a. Allen credit.  Credit shall be given against any adjudged sentence at a rate of one day

of credit for each day of pretrial confinement.  United States v. Allen, 17 M.J. 126       (C.M.A. 1984).  Applying the required Department of Justice sentence computation    rules, the Air Force Court of Criminal Appeals held that day for day credit will be       given for any civilian pretrial confinement served for the same offense(s),                    regardless of whether the military requested civilian authorities to confine the              individual.  United States v. Murray, 43 M.J. 507 (A.F.Ct.Crim.App. 1995). 

b. Mason credit.  Day for day credit shall be given for pretrial restraint equivalent to 

confinement.  United States v. Mason, 19 M.J. 274 (C.M.A. 1985).  The test is whether the conditions of restriction are tantamount to confinement based on the totality of the conditions imposed.  Factors to consider include: the limits of restricted area; physical restraints; sign-in requirements; circumstances of duty; and access to visitors, telephones, etc.  United States v. Smith, 20 M.J. 528 (A.C.M.R. 1985) pet. denied, 21 M.J. 169 (C.M.A. 1985).

c. Article 13 credit.  Article 13 states that no person being held for trial may be subjected to punishment or penalty for the charges pending against him, nor shall the conditions of confinement be any more rigorous than required to insure the prisoner’s presence at trial.  Such prisoners shall not be required to undergo punitive duty hours or training, perform punitive labor, or wear special uniforms prescribed only for post‑trial prisoners.  R.C.M. 304(f).  They may be required, though, to perform useful labor, such as washing cars, mowing, painting, and cleaning.  United States v. Corteguera, 56 M.J. 330 (2002).  The intent of the confinement officials is the significant factor in determining whether something constitutes punishment.  United States v. Mosby, 56 M.J. 309 (2002).  Public humiliation or denunciation can be tantamount to punishment.  United States v. Stringer, 55 M.J. 92 (2001); United States v. Cruz, 25 M.J. 326 (C.M.A. 1987) (over 40 soldiers called out before mass formation, called criminals by commander, searched and handcuffed; all are separately billeted in the "Peyote Platoon”).  However, inappropriate behavior/procedures that result in only a de minimis imposition on the pretrial detainee do not require Article 13 credit.  Corteguera, 56 M.J. at 330.  A military judge has broad authority to order administrative credit against adjudged confinement in cases with Article 13 violations.  Stringer, 55 M.J. at 92.  See also United States v. Fulton, 55 M.J. 88 (2001).  For an excellent discussion on Article 13 violations in general, see United States v. Palmiter, 20 M.J. 90 (C.M.A. 1985). 

d. R.C.M. 305(k) credit.  Failure to comply with the procedural requirements of the pretrial confinement process as explained in R.C.M. 305(f), (h), (i), or (j) shall result in an administrative credit against the adjudged sentence.  Such credit is generally one day of credit for each day served as a result of noncompliance in addition to the day-for-day credit given by Allen.  The judge may award more than day-for-day credit in cases that involve an abuse of discretion or unusually harsh circumstances.  See United States v. Suzuki, 14 M.J. 491 (C.M.A. 1983).

e. In any case involving unlawful pretrial confinement where no confinement is adjudged at trial, or if confinement adjudged is insufficient to offset the credit awarded by the military judge, then credit will be applied towards other aspects of the sentence using R.C.M. 305(k). 

7. Imposition of restraint under R.C.M. 304(a)(2)-(4) starts the running of the speedy trial clock in accordance with R.C.M. 707.  For more on speedy trial issues, see section XVI below.

IV.   PLEADING (See Military Justice Desk Book (MJDB), Chapter 2, for more on Pleading)  

        A.  How to allege offenses.  R.C.M. 307(c).   

1. In general, violations of the Code are alleged as a “charge” and “specification.”  Sample specifications are provided in the Manual for Courts-Martial (MCM) under each punitive article of the UCMJ.

a. A charge states the article of the Code, etc., which the accused is alleged to have violated.  R.C.M. 307(c)(2).  See also R.C.M. 307(c)(2), Discussion.

b. “A specification is a plain, concise, and definitive statement of the essential facts constituting the offense charged.  A specification is sufficient if it alleges every element of the charged offense expressly or by necessary implication.  No particular format is required.”  R.C.M. 307(c)(3).  See also R.C.M. 307(c)(3), Discussion.

2. See Trial Advocacy Desk Book (TADB), Chapter 7, for information about multiplicity, failure to state an offense, and other faulty pleading issues.

      B.   After charges and specifications have been drafted, they should be “preferred.”


C.  Changes to the charges and specifications after preferral.  R.C.M. 603.

1. Before arraignment, any person forwarding, acting upon, or prosecuting charges may make minor changes to charges or specifications.  “Minor changes” are defined as any change except those that add a party, offense, or substantial matter not fairly included in those previously preferred.

2. After arraignment, the military judge may permit minor changes at any time before findings are announced.

3. Major changes (anything not minor) may not be made over objection of the accused unless there is a new preferral of the affected charge and specification.

V. PREFERRAL - R.C.M. 307   

A. Preferring charges requires a formal, sworn, written accusation which is reflected at the bottom of page 1 of the charge sheet.  (DD Form 458). 

1. Any person subject to the UCMJ may prefer charges.  R.C.M. 307(a).   

2. The person preferring charges is required to sign the charges and specifications under oath administered by a commissioned officer of the armed forces authorized to administer oaths.  R.C.M. 307(b)(1).  This will normally be accomplished by a judge advocate.

3. Once charges are signed, the immediate commander of the accused must give the accused notice of the charges preferred “as soon as practicable.”  R.C.M. 308(a).  As a matter of practice, this will usually take place at the same time as the act of preferral.

B.  After proper preferral, the charges are then receipted for by the summary court-martial convening authority (SCMCA), or his delegate.  R.C.M. 403(a).  This authority is usually delegated to the SCMCA’s SJA.  See AFI 51-201, para. 3.6.  Receipt of charges by the SCMCA, or his delegate, tolls the running of the statute of limitations.  R.C.M. 403(a), Discussion. 

VI.   SUMMARY/SPECIAL COURT-MARTIAL CONVENING AUTHORITY ACTION - R.C.M. 403 & 404   

A. In the Air Force it is customary for the installation commander to be both the SCMCA and the SPCMCA.  See Articles 23 and 24, Uniform Code of Military Justice (UCMJ).  After receipt of sworn charges, the convening authority (CA) should review the charges and direct their appropriate disposition.  R.C.M. 403(b) and 404(a)-(e).  Note:  The CA cannot be the accuser, technically or factually.  R.C.M. 601(c).  See also United States v. Dinges, 55 M.J. 308 (2001); United States v. Tittel, 53 M.J. 313 (2000).

B. How offenses may be disposed of.  401(c), 403(b), and 404.

1. Dismiss any or all charges;

2. Forward charges to a subordinate commander for disposition;

3. Forward charges to a superior commander for disposition; or

4. Refer the case to trial (See Chapter X below for more on “referral).

a. The SCMCA can only refer a case to a SCM.

b. The SPCMCA can refer a case to a SCM or a SPCM.

C. If the SPCMCA thinks a trial by general court-martial (GCM) is warranted, the SPCMCA:   

 

 1.  Appoints an Art. 32, UCMJ, investigating officer (R.C.M. 405(d)(1)); and   

             2.  Forwards the completed investigation, along with his recommendations as to disposition,

to the general court-martial convening authority (GCMCA). 

VII. ARTICLE 32, UCMJ, INVESTIGATIONS (“Article 32s”) – R.C.M. 405

A. No charge or specification may be referred to a GCM until there has been a thorough and impartial investigation into the case.  Art. 32, UCMJ; R.C.M. 405(a).

B. There are 4 purposes of an Article 32 Investigation:


1.  Inquire into the TRUTH of the charges;


2.  Consider the FORM of the charges;


3.  Formulate a recommendation as to DISPOSITION; and


4.  Provide the accused with a DISCOVERY tool.  R.C.M. 405(a), Discussion.

C. The CA appoints a commissioned officer to serve as the investigating officer (I.O.), who conducts the investigation and writes a report with recommendations.  R.C.M. 405(d)(1).

D. I.O. impartiality:

1. The position is “quasi-judicial”;

2. I.O. is held to a standard similar to a military judge; and

3. I.O. must disclose any grounds of possible bias, prejudice, or impropriety.

E. I.O. responsibilities before the hearing:

1. Review the charge sheet;

2. Determine what evidence will be necessary to conduct the investigation (e.g., police reports);

3. Determine what witnesses might be necessary and whether they are available to appear;

4. Inquire whether the defense requests the production of witnesses or evidence; and

5. Arrange the hearing date/time with all parties.

F. Rights of the Accused (R.C.M. 405(f)):

1. Be informed of the charges under the investigation;

2. Be informed of the identity of the accuser;

3. Be present throughout the taking of evidence (but see R.C.M. 804(b)(2));

4. Be represented by counsel;

5. Be informed of the witnesses and other evidence then known to the I.O.;

6. Be informed of the purpose of the investigation;

7. Be informed of the right against self-incrimination under Article 31;

8. Cross-examine witnesses who are produced;

9. Have witnesses produced (see R.C.M. 405(g)(1));

10. Have evidence, including documents or physical evidence, within the control of the military authorities produced (see R.C.M. 405(g)(1)(B));

11. Present anything in defense, extenuation, or mitigation for consideration by the I.O.; and

12. Make a statement in any form (sworn, unsworn, written).

G. Witness availability.  R.C.M. 405(g).

1. Witnesses must be reasonably available.  A witness is “reasonably available” if located within 100 miles (not a per se rule) of the site of the investigation and the significance of the testimony and personal appearance of the witness outweighs the difficulty, expense, delay, and effect on military operations of obtaining the witness’ appearance.  R.C.M. 405(g)(1)(A).  The more important the testimony of the witness, the greater the difficulty, expense, delay, and effect on operations should be to justify non-production.  R.C.M. 405(g)(1), Discussion.

a. Military witnesses: If reasonably available, a request for production is processed through the witness’ immediate commander.  If the commander determines that the witness is not available, the reasons should be provided to the I.O. 

b. Civilian witnesses: The I.O. decides availability regardless of witness’ willingness to appear.  If reasonably available, the I.O. “invites” the witness to appear.  Neither the trial counsel nor the I.O. has subpoena power at this point in the process.

2. Alternatives to testimony.  R.C.M. 405(g)(4)(A) and (B).

a. Unless the defense objects, the I.O. may consider, regardless of witness availability:

(1) Sworn statements;

(2) Statements under oath taken by telephone, radio, or similar means providing each party the opportunity to question the witness;

(3) Prior testimony under oath;

(4) Depositions;

(5) Stipulations of fact or expected testimony;

(6) Unsworn statements; and

(7) Offers of proof of expected testimony of that witness.

b. The I.O. may consider, over defense objection, when the witness is unavailable:

(1) Sworn statements;

(2) Statements under oath taken by telephone, radio, or similar means providing each party the opportunity to question the witness;

(3) Prior testimony under oath;

(4) Depositions of that witness; and

(5) In time of war, unsworn statements.

H. Procedure.

1. Advise the accused of his rights.

2. Allow the parties to examine all evidence the I.O. intends to consider.  R.C.M. 405(h)(1)(B). 

3. Testifying witnesses must take an oath.  R.C.M. 405(h)(1)(A).

4. I.O. must summarize all testimony and swear witnesses to their summarized statement.

5. Within the discretion of the I.O. to allow the hearing to be taped.

6. I.O. does not rule on objections to the proceeding or evidence, but shall note objections in the final report if requested by the objecting party.  The I.O. may require the objection to be filed in writing.  R.C.M. 405(h)(2).

7. The Military Rules of Evidence do not apply, except for privileges and Mil. R. Evid. 412.  R.C.M. 405(i).

8. The hearing may be opened or closed in the discretion of the CA or the I.O.  R.C.M. 405(h)(3).

*Practice Tip: Virtually all Article 32 Investigations are open in the Air Force.

I. Preparing the Report.  The I.O. should do the following:

1. Use a DD Form 457.

2. Summarize the facts.

3. List the elements of the offense and analyze the evidence as to each element.  Briefly discuss/explain any potential proof problems or problems with admissibility of evidence.

4. May comment on witness credibility/demeanor.

5. Only looking for a prima facie case, not proof beyond a reasonable doubt.

6. Note any problems/errors found on the charge sheet.

7. Explain any delays granted if the CA delegated the authority to grant delays to the I.O.

8. Make a recommendation as to disposition based on the evidence presented.

VIII. GENERAL COURT-MARTIAL CONVENING AUTHORITY ACTION - R.C.M. 407

A. Once in receipt of charges, the GCMCA may:

1. Dispose of a case in the same manner as noted in section VI(B)(1)-(4) above; or

2. Refer the charges to trial by GCM.  R.C.M. 407(a)(6).


B.  A case may not be referred to trial by general court-martial unless:

1. Article 32 Investigation.  An investigation has been completed pursuant to Article 32 and in substantial compliance with R.C.M. 405; and

2. SJA’s Pretrial Advice.  GCMCA has considered his SJA’s written pretrial advice (R.C.M. 406(a)), which must contain the SJA’s:

a. Conclusion with respect to whether each specification alleges an offense under the Code;

b. Conclusion with respect to whether the allegation of each offense is warranted by the evidence indicated in the report of investigation;

c. Conclusion with respect to whether a court-martial would have jurisdiction over the accused and the offense; and

d. Recommendation of the action to be taken by the CA.  R.C.M. 406(b).

IX.  THE CONVENING AUTHORITY CREATES THE COURT

A.  Convening Orders.  A court‑martial is created by a convening order of the CA.  R.C.M. 504(a).  In the Air Force, we call them “Special Orders.”  See AFI 51-201, para. 5.8.  The same procedure is used for special and general courts-martial.  These special orders shall designate the type of court-martial and detail the members.  It may also designate where the court-martial will meet.  R.C.M. 504(d)(1).  All special orders should be dated the same date as the date of referral (See Chapter X below).



1.
The CA shall detail qualified persons as members for courts‑martial.  R.C.M. 503(a)(1). 

a. Statutory qualifications.  Art. 25, UCMJ; R.C.M. 502(a)(1).   

(1) All active duty commissioned and warrant officers are eligible. 

(2) All active duty enlisted personnel are also eligible but may serve only if accused so requests, and cannot be from accused’s unit.

(3) Article 25 directs the CA to consider potential members’ age, education, training, experience, length of service, and judicial temperament in deciding whether to detail them as court members.  Military grade, by itself, is not a permissible criterion.  United States v. Nixon, 33 M.J. 433 (C.M.A. 1991). 

b.  Statutory disqualifications.  Art. 25(d)(2), UCMJ.

(1) The accuser (commander who preferred charges).

(2) Any witness for the prosecution.

(3) The Article 32 Investigating Officer.

(4) Counsel in the case.

c.  Members junior to the accused should be avoided, but are not prohibited from serving as court members.  Art. 25(d)(1), UCMJ.

d.  Case law on detailing court members.   

(1) The CA may have the aid and advice of his staff.  United States v. Kemp, 22 U.S.C.M.A. 152, 46 C.M.R. 152 (1973).   

(2) The court should not be “packed” in favor of the government.  United States v. Lewis, 46 M.J. 338 (1997).   

(3) There should be no systematic exclusion of any group.  United States v. Bertie,

50 M.J. 489 (1999) (record did not support that enlisted members grade E-4 and below were systematically excluded).  May not selectively include members of particular group in order to affect the outcome.  United States v. Smith, 27 M.J. 242 (C.M.A. 1988) (CA had a policy of selecting women for any sex offense case).  Exclusion issues must be fully developed at trial or risk waiver.  United States v. Aho, 8 M.J. 236 (C.M.A. 1980). 

(4) An accused is not entitled to a jury composed of a fair cross-section of the eligible military population.  Bertie, 50 M.J. at 489.  The mere absence of minorities or women on a single panel does not create a prima facie case of systematic exclusion.  See United States v. Gray, 51 M.J. 1 (1999); United States v. Loving, 41 M.J. 213 (1994), aff’d, 116 S.Ct. 1737 (1996).

(5) Although there is no per se rule against it, the better practice is to avoid detailing members that supervise, command, or rate one another.  See United States v. Wiesen, 56 M.J. 172 (2001); United States v. Blocker, 32 M.J. 281 (C.M.A. 1991). 



2.
Excusal of court members.  




a.
Before assembly, the CA may change or excuse members without showing cause.  R.C.M. 505(c)(1)(A).  The authority to excuse members may also be delegated.  The CA or his designee may excuse no more than one‑third of the total number of members.  AFI 51-201, para. 5.8.4. 




b.
After assembly, a member may be excused by the CA or military judge only for good cause or as a result of challenge.  R.C.M. 505(c)(2)(A).    

B.  Composition.  R.C.M. 501.

a. A GCM shall consist of a military judge and not less than five members, unless the accused requests to be tried by a military judge alone (See R.C.M. 903).  However, an accused may not be tried by a military judge alone in a capital case.  

b. A SPCM shall consist of not less than three members; a military judge and not less than three members; or a military judge alone, if requested by the accused.

C.  The military judge is detailed within judicial channels.  No written order is required but announcement of who detailed the judge is required on the record.  R.C.M. 503(b); AFI 51- 201, para. 5.1.2; DA Pam. 27-9, para. 2-1-1.

D.  Counsel are detailed in accordance with service regulations.  No written order is necessary, but announcement on the record is required.  In the Air Force, defense counsel are detailed by the Chief Circuit Defense Counsel (CCDC), Circuit Defense Counsel (CDC), or Chief or Deputy Chief of Defense Services (JAJD).  Trial counsel may be detailed by an SJA, Chief Circuit Trial Counsel (CCTC), Circuit Trial Counsel (CTC), or Chief or Deputy Chief, Government Trial and Appellate Counsel Division (JAJG).  R.C.M. 503(c); AFI 51-201, para. 5.2.1.2.

E.  Constitutional issues.  

1.  In Ballew v. Georgia, 435 U.S. 223 (1978), the Supreme Court ruled that a criminal trial with a jury of less than six persons was constitutionally impermissible, but cases have held that the Sixth Amendment right to trial by jury is not applicable to military trials by courts‑martial.  See United States v. Ezell, 6 M.J. 307, 327 n.4 (C.M.A. 1979) (Fletcher, C.J., Concurring); Whelchel v. McDonald, 340 U.S. 122, 127 (1950).  



2.
A conviction by a non‑unanimous jury verdict in courts‑martial does not deny the accused due process under the 5th Amendment.  United States v. Guilford, 8 M.J. 598 (A.C.M.R. 1979).  See also Johnson v. Louisiana, 406 U.S. 356 (1972); Apodaca v. Oregon, 406 U.S. 404 (1972).  



3.
A five‑member court‑martial is not a violation of due process.  United States v. Wolf, 5 M.J. 923 (N.M.C.M.R. 1978), pet. denied, 6 M.J. 305 (C.M.A. 1979).  See also United States v. Corl, 6 M.J. 914 (N.M.C.M.R.), aff’d, 8 M.J. 47 (C.M.A. 1979).  



4.
Neither the requirement for only a two‑thirds vote for conviction nor the fact that all members are normally superior in rank to the accused is unconstitutional.  United States v. Seivers, 9 M.J. 612 (A.C.M.R. 1980), aff’d, 9 M.J. 397 (C.M.A. 1980).

F.  Summary Courts-Martial.

1.   There are no members in a SCM.

2.  The convening order shall designate that it is a SCM and detail the person to serve as the SCM (similar to a MJ).

X. REFERRAL - R.C.M. 601


A.
Referral is the order of a CA that charges against an accused will be tried by a specified court‑martial.  R.C.M. 601(a).  Referral is documented in Section V, Block 14, of the charge sheet, DD Form 458.  Referral requires 3 elements:  



1.
A CA who is authorized to convene the court‑martial and is not disqualified; 



2. 
Preferred charges which have been received by the CA for disposition; and 



3.
A court‑martial convened by that CA or a predecessor. 

B.  The CA must have reasonable grounds to believe an offense triable by court-martial has been committed by the accused and that the specification actually alleges the offense.  R.C.M. 601(d)(1).

C.  For a general court-martial, the CA may not refer a specification under a charge unless there has been an Article 32 investigation and the CA has received the advice of the SJA required under R.C.M. 406.  The accused may waive either of these requirements.  R.C.M. 601(d)(2).

D.  Referral is accomplished by personal order of the CA.  R.C.M. 601(e).

E.  Once referral is complete, trial counsel is responsible for insuring that the accused is served a copy of the charge sheet.  R.C.M. 602.

F.  Statutory waiting periods.  R.C.M. 602.

1. No person may, over objection, be brought to trial by general court-martial within a period of five days after service of charges.

2. No person may, over objection, be brought to trial by special court-martial within a period of three days after service of charges.

G.  While the CA may for any reason cause any charges or specifications to be withdrawn from a court-martial at any time before findings are announced, the withdrawal cannot be for an improper purpose.  R.C.M. 604(a) and (b).  See United States v. Hardy, 4 M.J. 20, (C.M.A. 1977)(GCMCA may not direct the SPCMCA to withdraw for purpose of referring the case to a GCM).  The withdrawn charges or specifications may be re-referred to another court-martial.  R.C.M. 604(b).

XI. PRETRIAL AGREEMENTS (PTA) - R.C.M. 705; AFI 51-201, Ch. 6, Sec. C
A. Defined:

1. A PTA is a contract between the accused and the CA, normally in exchange for the accused's plea of guilty.  Usually, the CA agrees not to approve a sentence in excess of an agreed‑upon sentence cap.  In some cases, the CA may agree to dispose of charges by a lower-level court-martial or may agree only to approve a certain characterization of discharge.

2. A PTA has two parts: 

a. Offer for Pretrial Agreement: Includes detailed acknowledgment by accused of the constitutional rights waived by a guilty plea, as well as additional terms which the accused agrees to (e.g., agreement to be tried by a military judge alone, to waive the right to an Article 32 Investigation, and to enter into a reasonable stipulation as to facts/circumstances of the crime).  See AFI 5-201, fig. 6.7.  

*Practice Tip: The offer portion of the PTA is marked as an appellate exhibit at trial and is thoroughly reviewed by the military judged on the record.  DA Pam. 27-9l, para. 2-2-6.

b. Appendix A: Details the specific limits to which the CA has agreed.  If the court adjudges a punishment less than the agreed cap, the adjudged sentenced stands because the accused always gets the benefit of the lesser punishment.

*Practice Tip: The appendix, also called the “quantum portion” of the agreement, is marked as a separate appellate exhibit at trial.  In a judge alone trial, the military judge does NOT review the appendix until after sentence is announced.  DA Pam. 27-9, para. 2-2-6.

B. Procedure.  R.C.M. 705(d).

1.   Either side may initiate PTA negotiations.  

2.   If the accused elects to propose a PTA, the defense submits the offer in writing.

3.  The CA may either accept or reject the offer or may make a counter-offer.

4.  The bargain and its approval (the agreement) must be signed by the accused, his counsel, and by the CA or his authorized representative.  AFI 51-201, para. 6.8.

C. What may NOT be negotiated?  R.C.M. 705(c).  

1.  The right to counsel.  

2.  The right to due process.



3.
Right to challenge jurisdiction of the court. 



4.
Right to a speedy trial.



5.
Right to complete sentencing proceedings.  



6.
The complete and effective exercise of post trial and appellate rights.  

D. In addition, the judge and the appellate courts will review the PTA to see if it violates public  

policy or notions of fundamental fairness.

E. If the accused does not receive the benefit of the bargain reflected in the PTA, the pleas may be held improvident on appeal and the findings set aside.  United States v. Williams, 53 M.J.  293 (2001).

F. Make sure all terms are clear on the face of the agreement.  Any ambiguity in the interpretation of pretrial agreements will be resolved in favor of the accused. 

G. Withdrawal.  R.C.M. 705(d)(4).

1. Accused can withdraw from the agreement at any time before the sentence is announced.  See R.C.M. 910(h) or 811(d).

2. Once the accused begins performance of promises in the agreement, the CA is bound by its terms.  United States v. Villareal, 52 M.J. 27 (1999).  However, if the accused fails to fulfill any material promise or condition in the agreement, if the military judge’s inquiry into the agreement uncovers a disagreement as to a material term, or if the accused’s pleas of guilty are held improvident, then the CA may withdraw.  R.C.M. 705(d)(4).

XII. REQUESTS FOR DISCHARGE IN LIEU OF COURT‑MARTIAL - AFI 36-3208, Ch. 4 (“Chapter 4 Request”)

A. Eligibility  (AFI 36-3208, para 4.1):  



1.
Airman is subject to trial by court‑martial; 

2.
Airman requests discharge in lieu of trial.  

B. May make the request when charges for which a punitive discharge is authorized are preferred.   

C. Types of discharges authorized.  AFI 36-3208, para. 4.2: 



1.
Usually characterized as under other than honorable conditions (UOTHC), since underlying misconduct is serious enough to warrant court‑martial. 



2.
Airmen in entry level (less than 180 days in service), if not otherwise deserving of UOTHC, may be discharged with entry level (i.e., neutral) separation. 



3.
General or honorable discharge may be given if warranted.  See AFI 36-3208, para. 4.2.2. 

D. Procedures. 

1. Airman applies to the unit commander using the format specified in AFI 36‑3208, fig. 4.1, which details the airman’s understanding of his rights and the consequences of a Chapter 4.   

2. Unit commander forwards the application to the SPCMCA, through the MPF, with recommendations in the format specified by AFI 36-3208, fig. 4.2. 

3. SPCMCA acts personally (may not delegate authority).  

a. If the Article 32 investigation has already been forwarded to the GCMCA, the     

      SPCMCA forwards the case to the GCMCA with recommendation for approval or             disapproval. 

b. If the Article 32 investigation has not been forwarded to the GCMCA, the SPCMCA can disapprove the request and return it to the unit commander, or send the case to the GCMCA recommending approval. 

4. Approval authority is the GCMCA.  The GCMCA must give reasons for the type of service characterization that is approved if the characterization is something other than UOTHC or is less favorable than that recommended by the commander.  See AFI 36-3209, para. 4.12.1.2.

5. There are special handling requirements for retirement-eligible airmen and airmen with over 16 years in the service.  See AFI 36‑3208, para. 4.8. 

6. A written legal review is required from the GCMCA SJA before any action can be taken by the GCMCA.  AFI 36‑3208, para. 4.12.  Though not required, the SPCMCA SJA usually does a written review prior to SPCMCA action. 

7. AFI 36-3208, para. 4.4.3, sets a goal for final action within 25 workdays after submission by the member.  More importantly, for speedy trial purposes, the government is charged with delays caused by Chapter 4 processing. 

XIII. REQUESTS FOR RESIGNATION FOR THE GOOD OF THE SERVICE (“RILO”) – AFI 36-3207, Ch. 2, Sec. C 

A.  Similar to Chapter 4 requests for enlisted personnel.  When requested in lieu of further court-martial proceedings, these requests are called “Resignation in Lieu Of,” or “RILOs.”  

B.  Approval at Secretary of the Air Force (SECAF) level.

C.  Officers who have unfulfilled service commitments or who were acquired by virtue of the payment of educational expenses (e.g., Air Force Academy, Funded Legal Education Program), may be subject to recoupment.  AFI 36-3207, para. 2.24.

XIV. SPEEDY TRIAL – Sixth Amend.; Art. 10, UCMJ; R.C.M. 707
A. Constitutional right.  An accused has a Constitutional right to a speedy trial under the Sixth Amendment.  This right is separate from Article 10, UCMJ, and R.C.M. 707.  Barker v. Wingo, 407 U.S. 514, 530 (1972), set out four factors to consider in determining whether the Sixth Amendment has been violated: (1) length of delay; (2) reason for delay; (3) accused’s demand for speedy trial; and (4) prejudice to the accused.  See United States v. Becker, 53 M.J. 229 (2000).

B. Statutory right.  An accused has a statutory right to a speedy trial under Article 10, UCMJ, which states that when an accused has been placed in arrest or confinement prior to trial, immediate steps shall be taken to try him or to dismiss the charges and release him.  The test is “reasonable diligence.”  United States v. Kossman, 38 M.J. 258, 262 (C.M.A. 1993).  Although more stringent than the Sixth Amendment, the same factors set out by Barker v. Wingo should be applied in assessing alleged violations of Article 10.  United States v. Smith, 54 M.J. 783 (A.F. Ct. Crim. App. 2001).  See also United States v. Birge, 52 M.J. 209 (1999).

C. Regulatory right.  An accused has a regulatory right to a speedy trial under R.C.M. 707, which requires an accused be brought to trial within 120 days after the earlier of:

1. Preferral of charges;

2. The imposition of restraint (restriction in lieu of arrest, arrest, and confinement); or

3. Entry on active duty under R.C.M. 204 (reservists).

D. Accountability.  R.C.M. 707(b).

1. The day on which any of the triggering events happen does not count towards the 120 days. 

2. The day the accused is “brought to trial” (arraigned) does count.  

E. If an appellate court orders a rehearing, a new 120-day clock shall begin on the date that the responsible CA received the record of trial and the opinion authorizing the rehearing.  R.C.M. 707(b)(3)(D).  This rule also applies to sentence-only rehearings.  Becker, 53 M.J. at 229.

F. Delays approved by a military judge or the CA are excluded from speedy trial consideration.  R.C.M. 707(c).

G. Remedy: Failure to comply with the right to a speedy trial will result in dismissal of the affected charges.  R.C.M. 707(d).  The dismissal may be with or without prejudice to the government’s right to reinstate charges.  See United States v. Reed, 41 M.J. 449 (1995).

H. Important speedy trial cases:

· United States v. Powell, 38 M.J. 153 (C.M.A. 1993): “Where an accused has placed himself outside the reach of the Government during all relevant times under R.C.M. 707 so that, by his own misconduct, it is physically impossible for the Government to bring him to trial, the speedy trial clock ‑ which is fully wound and ready to run ‑ does not begin to tick until the date on which the accused returns to Government control.”

· United States v. Williams, 55 M.J. 302 (2001): An accused has the right to a speedy post-trial review of his case.  A delay will not be tolerated if there is any indication that the accused was prejudiced.

I. Practice Tip: In all cases (especially those involving pretrial confinement), trial counsel, the Chief of Military Justice, and the SJA should actively track the speedy trial date.  These individuals should write a speedy trial chronology as the case progresses.

XV. OTHER PRETRIAL MATTERS
A. Obtaining a Trial Date.  AFI 51-201, para. 4.11; Uniform Rules 2.1 and 2.2.

1. Once an accused has been served a copy of the charge sheet, trial counsel and defense counsel will attempt in good faith to agree upon a trial date.  

2. If trial and defense counsel are not able to agree upon a trial date within five calendar days after referral of charges, the trial counsel should immediately set up a docketing conference with the military judge and the defense counsel.  Prior to holding the docketing conference, counsel for both sides will provide the docketing judge with a memo of available and unavailable dates.  

3. When determining a trial date, issues to consider:  speedy trial, witness availability, including expert witnesses, evidence availability, discharge or retirement in lieu of trial requests, and counsel availability. 

B. Discovery.  Art. 46, UCMJ; R.C.M. 701; AFI 51-201, para. 3.7.



1.  
R.C.M. 701 directs discovery in the military.  Our practice is one of open discovery.  The Uniform Rules also set forth timelines on discovery; local circuit rules sometimes provide more strict rules on discovery.  



2.  
Trial counsel responsibilities:




a.  
Trial counsel shall provide as soon as practicable (before or at the service of charges) copies of the charge sheet, the commander’s indorsement and attachments (including the personal data sheet and any reports of investigation), convening order(s), and statement relating to any offense charged.  R.C.M. 701(a)(1); Uniform Rules 3.2(A).  




b.  
Trial counsel shall also as soon as practicable disclose the existence of evidence which reasonably tends to negate the guilt of the accused, reduce the degree of guilt, or reduce the punishment.  R.C.M. 701(a)(6).  




c.  
Upon defense request, trial counsel must disclose/produce the following:





(1)  Documents, tangible objects, and reports that are within military control and which are material to the preparation of the defense, or are intended for use by the trial counsel as evidence in the prosecution case-in-chief, or were obtained from or belong to the accused.  R.C.M. 701(a)(2)(A); 





(2)  Results/reports of examinations/experiments that are within military control, the existence of which is known by trial counsel, or by due diligence could have been known by trial counsel, and which are material to the preparation of the defense, or are intended for use by the trial counsel as evidence in the prosecution case-in-chief.  R.C.M. 701(a)(2)(B);





      NOTE:  “Within military control” has been interpreted broadly by the courts.  In United States v. Figueroa, 55 M.J. 525 (A.F. Ct. Crim. App. 2001), a urinalysis case, the defense counsel requested all derogatory data from the Air Force drug testing lab about lab personnel.  The trial counsel requested the data from the lab and provided the data to the defense counsel.  After delay in the trial, information that one lab technician was suspended and decertified for failing to maintain proper documentation became available to the lab.  The lab did not tell trial counsel about this information.  The court held the information was discoverable and it was the government’s obligation to obtain it, stating “[t]he prudent prosecutor should take steps to make sure that necessary information is collected properly, and that it is still current and complete after a delay.”  55 M.J. at 529.





(3)  Written material that will be presented by the prosecution at the presentencing proceedings.  R.C.M. 701(a)(5)(A); and





(4)  Notification of names and addresses of witnesses the trial counsel intends to call in sentencing.  R.C.M. 701(a)(5)(B).




d.  
Before trial, trial counsel shall notify defense counsel of the names and addresses of the witnesses the trial counsel intends to call in the prosecution case-in-chief, and to rebut any defense of alibi, innocent ingestion, or lack of mental responsibility.  R.C.M. 701(a)(3).




e.  
Before arraignment, trial counsel shall notify the defense of any prior convictions of the accused that trial counsel may use on the merits.  R.C.M. 701(a)(4).




f.  
See generally AF Standards for Criminal Justice (AF Standards) 3-3.11 and AF Standards Chapter 5.



3.  
Defense counsel responsibilities:




a.  
Defense counsel shall disclose before the beginning of trial on the merits, the names and addresses of all witnesses the defense counsel intends to call and provide sworn and signed statements known to have been made by the witnesses in connection with the case.  R.C.M. 701(b)(1)(a). 




b.  
Upon trial counsel request, defense counsel shall:





(1)  Provide trial counsel with names and addresses of any witnesses the defense intends to call in the presentencing proceedings; and





(2)  Permit trial counsel to inspect written material that will be presented by the defense in any presentencing proceeding. R.C.M. 701(b)(1)(B).




c.  Upon trial counsel’s reciprocal request, the defense counsel shall produce:





(1)  Documents and tangible objects that are within defense control and which the defense intends to introduce in their case-in-chief.  R.C.M. 701(b)(3).





(2)  Results/reports of examinations/experiments within defense control which the defense intends to introduce in their case-in-chief or which were prepared by an expert the defense intends to call at trial if the report relates to that testimony.  R.C.M. 701(b)(4).





      Note:  R.C.M. 701(b)(4) was recently updated to reflect the psychotherapist-patient privilege under Mil. R. Evid. 513.




d.  
The defense counsel shall notify the trial counsel before the beginning of the trial on the merits the intent to offer the defense of alibi, the defense of innocent ingestion, the defense of lack of mental responsibility, or expert testimony regarding the accused’s mental condition.  R.C.M. 701(b)(2).  



4.  
The discovery responsibilities of both the trial and defense counsel are continuing duties.  If, at any time, one party discovers information that is discoverable to the other party, that party shall promptly notify the other party of the existence of such information.  R.C.M. 701(d).



5.  
Each party shall have adequate opportunity and access to witnesses and evidence.  No party may impede the access of another party to witnesses or evidence.  R.C.M. 701(e).




Practice Tip:  Keep detailed records of all discovery matters you have provided by listing each document as an attachment to your cover letter or by keeping a detailed list maintained by your paralegal.  You should also maintain copies of all discovery documents in the base legal office until appellate review is complete.  This is often the only way the United States can certify the precise materials served on the defense when an appellant claims a discovery violation.  See United States v. Huberty, 53 M.J. 369, 372 (2000).

C. Witnesses.  Art. 46, UCMJ; R.C.M. 703; Uniform Rules 3.8 and 6.4.



1.  
The prosecution and defense shall have equal opportunity to obtain witnesses whose testimony is relevant and necessary.  R.C.M. 703(a).



2.  
Government – Trial counsel obtains the presence of witnesses deemed relevant and necessary.  R.C.M. 703(c)(1).



3.  
Defense – If the defense expects the government to pay for the witness’ travel expenses and ensure attendance at trial, they must submit a written request for witnesses to the trial counsel.  R.C.M. 703(c)(2).



4.  
If trial counsel believes the defense counsel’s requested witness is not relevant and necessary, trial counsel can deny the request.  In that case, the defense may make a motion to compel production of the witness to the military judge.  R.C.M. 703(c)(2)(D).  



5.  
Witness funding is regulated by Chapter 6 of AFI 51-201.  Table 6.1, AFI 51-201, prescribes the funding authorities for all types of witnesses.



6.  
Trial counsel subpoenas all non-military witnesses; military witnesses should be placed on administrative hold to ensure their availability for trial. R.C.M. 703(e); AFI 51-201, para. 6.4.

D. Immunity.  R.C.M. 704; AFI 51-201, Section 6B.



1.  
Types:




a.  
Transactional Immunity:  R.C.M. 704(a)(1) defines transactional immunity as immunity from trial by court-martial for an offense under the UCMJ.  Transactional immunity is rarely used in Air Force practice.




b.  
Testimonial Immunity:  R.C.M. 704(a)(2) defines testimonial immunity as immunity from the use of testimony, statements, and any information directly or indirectly derived from such testimony or statements by that person in a later court-martial.  



2.   The GCMCA is the only person who can grant immunity.  R.C.M. 704(c).  This authority may NOT be delegated.  R.C.M. 704(c)(3).  In some cases, however, the courts have held that de facto immunity was granted by one not authorized to grant immunity.  Cunningham v. Gilevich, 36 M.J. 94 (C.M.A. 1992); United States v. Churnovic, 22 M.J. 401 (C.M.A. 1986); United States v. Villines, 13 M.J. 46 (C.M.A. 1982); United States v. Thompson, 29 C.M.R. 68 (C.M.A. 1960); United States v. Wagner, 35 M.J. 721 (A.F.C.M.R. 1992); United States v. Spence, 29 M.J. 630 (A.F.C.M.R. 1989).



3.   Immunity may be granted to the following:




a.  
Persons subject to the UCMJ:  The GCMCA can grant immunity from prosecution by court-martial to any person subject to the code.  The GCMCA can grant immunity from prosecution in federal district court to persons subject to the code only if authorized by the Department of Justice.  R.C.M. 704(c)(1); AFI 51-201, para. 6.6.1.




b.  
Persons not subject to the UCMJ:  The GCMCA may grant immunity from prosecution to persons not subject to the code only after authorized by the Department of Justice through JAJM.  R.C.M. 704(c)(2); AFPD 51-2, para. 12; AFI 51-201, para. 6.6.2.
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