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SAMPLES OF BEHAVIOR

1. Describe the sources of law governing professional responsibility for Air Force attorneys.

2. Explain which rules control when there is a conflict of professional responsibility laws involving an Air Force attorney.

3. Explain the responsibilities and authority of attorneys and clients in an attorney/client representation.

4. Describe the tools and procedures available to enforce the various rules of professional responsibility.

5. Explain an attorney’s ethical obligations to courts and opposing counsel.

6. Summarize the duties of confidentiality and loyalty to the client in various situations where Air Force attorneys represent the Air Force through its officials.

7. Explain the right to conflict-free counsel and be able to determine whether representation should begin, continue, or end.

8. Describe the rules relating to transactions with represented and unrepresented persons other than clients in various situations.
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I.  BACKGROUND AND AUTHORITIES


A.
STATE REGULATION AND PROFESSIONAL ASSOCIATIONS:  State Bar Codes.  All Air Force attorneys are bound by the ethical requirements of at least one state bar.  To be designated judge advocates, attorneys must be graduates of an accredited law school and members of the bar of a federal court or of the highest court of a state (AFI 51-103, Designation and Certification of Judge Advocates).  Article 27, Uniform Code of Military Justice (UCMJ), makes designation as a judge advocate a requirement for certification as a trial and defense counsel.  Most states have adopted some form of the American Bar Association (ABA) Model Rules of Professional Conduct, but there is variation between each state's version of the Rules.

B.
AIR FORCE RULES, STANDARDS, AND POLICIES



1.
TJAG Policy Letter 2, Professional Responsibility, 4 Feb 98, establishes the policies for the maintenance of professional responsibility and ethical standards within the Air Force Judge Advocate General's Department.  It also establishes the procedures for processing alleged or suspected violations of the various rules and standards governing the practice of law in the Air Force.  Additionally, it expanded the role and responsiveness of The Judge Advocate General's Advisory Committee on Ethics and Standards.  The Chief of the Legal Assistance Division, AFLSA/JACA, is TJAG's Ethics Administrator and carries out the overall administration and management of the professional responsibility program.  




a.
The Advisory Committee on Ethics and Standards is composed of the Director, USAF Judiciary; the Director, Civil Law and Litigation; the Chief, General Law Division; and on matters affecting AF Reserve or ANG judge advocates, TJAG's Reserve Advisor.




b.
Client confidentiality is maintained in criminal defense matters by referring such cases through the Defense Services Division to the Director, USAF Judiciary.  The goal is to provide counsel with responsive contacts through the chain of command that are capable of helping them anticipate and resolve issues before they develop into major problems.



2.
TJAG Policy Letter 26, Air Force Rules of Professional Conduct and Air Force Standards For Criminal Justice, 4 Feb 98 (AF Rules and AF Standards).  This document is the central and essential reference for all Air Force legal professionals and nonlawyer assistants: military and civilian.  It applies to active duty attorneys; Air Force Reserve attorneys on active duty; Air National Guard (ANG) attorneys serving in federal status; civilian attorneys, including those employed by the Air Force and those with no connection to the Air Force who practice in Air Force courts, boards, and similar proceedings; active duty and Air Reserve Component paralegals; and nonlawyer assistants working for Air Force legal professionals and non-DoD civilian attorneys.  There are additional rules and standards for Air Reserve Component members, which are discussed below.




The AF Rules and Standards are non-punitive; however, possible sanctions include loss of designation as a judge advocate, decertification as trial and defense counsel, suspension from Air Force practice, reprimand, etc.  Professional misconduct under the AF Rules and Standards may also be reported to the disciplinary authorities of an attorney's licensing state(s) bar under AF Rule 8.3.



3.
WHY BOTHER WITH SPECIAL AIR FORCE RULES?  The AF Rules and Standards were developed to provide Air Force attorneys with consistent guidance and standards specifically tailored to Air Force practice, and accessible and responsive to the needs of Air Force lawyers around the world.



4.
Several other TJAG Policies (all dated 4 Feb 98, unless otherwise noted) establish rules and give guidance on Air Force professional responsibility.  These include:



a.
TJAG Policy Letter 3, The Uniform Code of Judicial Conduct for Military Trial and Appellate Judges and Uniform Regulations and Procedures Relating to Judicial Discipline, applies to all active duty and reserve military judges (when performing military duties), and also contains provisions for a Judicial Ethics Advisory Council to provide a means of obtaining advisory opinions on questions relating to the propriety of judicial conduct.



b.
TJAG Policy Letter 18, Preventive Law and Legal Assistance Policy, includes guidance on the scope of legal assistance, including when a legal assistance attorney may form a traditional attorney-client relationship with an individual.  It also enumerates a number of prohibited areas of practice for legal assistance attorneys, and sets policy regarding the proper way to make referrals to the civilian bar, including Air Force reserve component judge advocates. 



c.
TJAG Policy Letter 24, Compelling Defense Counsel to Produce Evidence, explains that no search authorization or other process should be issued to search the person, office, or home of an Area Defense Counsel without prior Staff Judge Advocate notice to the Commander, Air Force Legal Services Agency.



d.
TJAG Policy Letter 40, Standards of Civility in Professional Conduct, encourages legal professionals to meet the obligation of civility to each other, to litigants, and to the system of justice.



e.
TJAG Policy Letter 41, Use of Legal Services Volunteers, 8 May 98, provides guidance on using volunteers in Air Force legal offices, and the limitations on the types of services they may provide.  It applies to the use of volunteers in any Air Force legal capacity, to include defense services.



5.
The AF Rules are basically the ABA Rules tailored to Air Force practice.  They are broad in scope, regulating the conduct of all Air Force attorneys in all fields of practice.  Although there are some substantive and editorial variations to adapt the AF Rules to the unique requirements of military practice, the AF Rules closely track the ABA Rules in organization, form, and substance.



6.
The AF Standards adapt the ABA Standards to the terminology and procedures of Air Force military justice practice.  Military terminology was substituted throughout, and discussion sections were added to refer counsel to applicable UCMJ, MCM, Air Force Instructions and case citations.  Substantive inconsistencies between the ABA Rules and Standards were also resolved.  The Standards (both ABA and AF) are far more detailed and specific than the Rules and provide substantial supplemental guidance concerning criminal practice.



7.
AIR FORCE RESERVE AND AIR NATIONAL GUARD JAGs: 



a.   TJAG Policy Letter 5, Standards of Professional Conduct for Reserve Judge Advocates, 4 Feb 98, outlines specialized rules that apply to AF Reserve JAGs.  Additionally, while on active duty, reserve judge advocates must comply with the AF Rules and Standards as well as all other applicable AFIs and TJAG Policies.



b.   Air National Guard (ANG) judge advocates are bound by the Rules of Professional Conduct for Air National Guard Judge Advocates, as set out in a 31 March 1997 TJAG memorandum to all ANG judge advocates.  While in federal status, (Title 10 status) ANG judge advocates must also comply with the AF Rules and Standards as well as all other applicable AFIs and TJAG Policies.


C.
WHAT RULE CONTROLS?



1.
Conflicts Between State and Air Force Rules:  THE AIR FORCE RULE CONTROLS!  Like many other federal agencies, including the U.S. Department of Justice (DOJ) and the other military services, the Air Force takes the position that the AF Rules and Standards control in Air Force practice, both as a matter of federal preemption and basic conflicts of law analysis.  See, McCabe, "Who is the Government Lawyer's Client ‑ and Which Rules Control that Lawyer's Conduct?" 37 Federal Bar News and Journal, 172 (May 1990); Professional Responsibility Note, The Army Lawyer, p. 42 (Jan 90).  See also 59 FR 39910 (8/4/94) wherein DOJ exempted its attorneys from the jurisdiction of federal courts and state bar authorities regarding complaints that federal government lawyers violated local ethics rules by communicating with represented persons or parties outside the presence of counsel.  28 U.S.C. 530B (The McDade Amendment) states that "government attorneys" are subject to state laws and rules and local federal rules.  Judge advocates are NOT subject to this law, but those appointed as Special Assistant U.S. Attorneys are, and must contact their respective U.S. Attorney offices for training in its application to Magistrate's Court practice.



2.
Conflicts Between State and Air Force Rules and Other Federal Authorities.  The introduction to the AF Standards sets out a workable and specific hierarchy of authorities:

Although in adapting the standards every effort was made to resolve inconsistencies, in the event of conflict, the Uniform Code of Military Justice, Manual for Courts-Martial, Air Force Instructions, the Air Force Rules of Professional Conduct, case law, and the Uniform Code of Judicial Conduct will control.  In the event of conflict between these standards and the ethics rules of an attorney's licensing state, these standards will control in trials by courts-martial and related proceedings.


D.
OTHER AUTHORITIES.  These authorities overlap, complement, and, in some cases, control professional responsibility issues and questions.  The list is not all-inclusive.



1.
The Uniform Code of Military Justice, see Article 6.  Article 6(a) is the basis for much of The Judge Advocate General's authority to establish and enforce standards for attorney conduct and performance.  Article 6 was amended to provide for investigation of allegations of judicial misconduct by judicial commissions.  See also R.C.M. 109. 



2.
Manual for Courts‑Martial (MCM), see the Rules for Courts‑Martial (R.C.M.s) and Military Rules of Evidence (Mil R. Evid.).



3.
Case Law:  The opinions of the United States Court of Appeals for the Armed Forces and the services courts of criminal appeals.  The Air Force Court of Criminal Appeals explicitly recognized its role and inherent authority to resolve issues concerning the ethical obligations of military counsel in United States v. Rhea, 29 M.J. 991, 995 (A.F.C.M.R. 1990).

4.   Air Force and Department of Defense Regulations.  See Air Force Instruction 51-201, Administration of Military Justice, 2 Nov 1999.   

5.   Army, Navy, and Coast Guard Rules of Professional Responsibility:  Army Regulation 27-26, The Rules of Professional Conduct for Lawyers (1 May 1992); Navy, JAGINST 5803.1B, Professional Conduct of Attorneys Practicing under the Cognizance and Supervision of the Judge Advocate General (11 Feb 2000); Coast Guard, Chapter 6, COMDTINST M5810.1D, Military Justice Manual (17 Aug 2000).

E.  Five excellent articles describe the background and application of the Air Force, Army,          and Navy Rules, respectively:

a. Myers, "Rules of Professional Responsibility for Air Force Lawyers" 37 Fed. Bar News and J. 312 (August 1990).

b. Desmond, “‘No Comment’:  Free Speech Versus Fair Trial” The Reporter, Vol. 24, No. 4 (December 1997).

c. Thompson and Kastenberg, The Attorney-Client Privilege: Practical Military Applications of a Professional Core Value, 49 A.F. Law Rev. 1 (2000).

d. Ingold, An Overview and Analysis of the New Rules of Professional Conduct for Army Lawyers, 124 Mil. L. Rev. 1 (1989).

e. Albertson, "Professional Conduct for Naval JAGs", 35 Fed. Bar News and J. 334 (September 1988).

II.  THE ATTORNEY‑CLIENT RELATIONSHIP

A.
WHO IS THE CLIENT?  (AF Rule 1.13).



1.
The Air Force as Client:  In general, Air Force attorneys represent the Department of the Air Force as it acts through its authorized officials.



2.
Trial Counsel represents the Government of the United States (Article 38a, UCMJ and R.C.M. 502(4)).



3.
Defense Counsel and Legal Assistance Attorneys are specifically authorized to represent individual clients by AF Rule 1.13(f).  See also Articles 27 and 38, UCMJ, and R.C.M. 502(6).  



4.
In some cases, an Air Force attorney/claims officer may be designated an Assistant United States Attorney in connection with claims or tort litigation.  That attorney would then represent the interests of the government of the United States as well as those of the Air Force.


B.
REPRESENTATION.  AF Rules 1.1 through 1.4, 1.15, and 1.16; AF Standards 4‑3.1 through 4‑3.9. 

1. Competence, Diligence and Communication (AF Rules 1.1, 1.3 and 1.4).  All attorneys must be reasonably competent1 in terms of adequate skill, knowledge, thoroughness, and preparation (AF Rule 1.1).  In United States v. Gray, 51 M.J. 1 (1999), the court found defense counsel competent to represent an accused in a death penalty case, after counsel had determined (akin to a soul searching session) that he could in spite of no special training competently defend his client.  Reasonable diligence and promptness are also required in representing a client (AF Rule 1.3). Communication with the client is critical.  A client is entitled to be informed about the representation and to be advised so he may make informed decisions (AF Rule 1.4).  Competence, diligence, and communication are a client's most basic and most often neglected rights in an attorney‑client relationship.  See United States v. Demerse, 37 M.J. 488 (C.M.A. 1993) (DC failure to submit accused's Vietnam awards and decorations at sentencing was deficient performance).  In United States v. MacCulloch, 40 M.J. 236 (C.M.A. 1994), defense counsel was found to be ineffective for submitting damaging letter to Convening Authority.  In United States v. Gilbert, 40 M.J. 652 (N.M.C.M.R. 1994), the court found DC deficient by failing to seek immunity for a witness whose testimony would be clearly exculpatory for his client.  See United States v. Jeter, 35 M.J. 442 (C.M.A. 1992); United States v. Polk, 32 M.J. 150 (C.M.A. 1991); and United States v. Richardson, 35 M.J. 687 (C.G.C.M.R. 1992), for discussions about what is reasonable pretrial investigation.  In United States v. Sorbera, 43 M.J. 818 (A.F. Ct. Crim. App. 1996), defense counsel was ineffective for his pre-trial advice to his client, telling him to contact the mother of his alleged victim of abuse and offer her custody and child support in return for the child’s silence and “advise” her of the ramifications of the victim’s testifying at trial...advice which, when followed, resulted in an additional charge of obstructing justice.  In United States v. McCastle, 40 M.J. 763 (A.F.C.M.R. 1994), aff’d, 43 M.J. 438 (1996), the court determined that DC's misunderstanding of legal precedent, which resulted in her failing to raise a viable motion to suppress, did not equate to ineffective assistance of counsel.  See also United States v. Boone, 44 M.J. 742 (A.C.M.R. 1996) (a case warning military defense counsel to keep actively involved in case preparation when accused retains civilian counsel.  Military counsel will not be relieved of ethical obligations to client.)



2.
Scope and Limits of Representation (AF Rule 1.2).  Attorneys are not required to endorse clients' "economic, social or moral views or activities . . ." in order to adequately represent them.  See United States v. Phillips, 42 M.J. 346 (1995) (counsel was not ineffective for failure to introduce the ritual text and paraphernalia of his client's Wiccan religion before the court, when counsel decided that it would be counterproductive to do so.)  In some cases, counsel may limit the objectives of a representation if the client consents after consultation.  Some decisions, however, are to be made solely by the client, while the attorney is solely responsible for tactical and technical matters.  The representation must balance these considerations.




a.
Client's Authority.  The client, alone:





i.
sets the objectives of the representation;





ii.
decides whether to accept a settlement;





iii.
decides what plea shall be entered in a criminal matter.  See United






States v. Johnson, 35 M.J. 653 (A.F.C.M.R. 1992);





iv.
decides whether or not to testify; and





v.
elects trial by members or military judge alone and whether to request enlisted members.




b.
The attorney has sole authority to make tactical decisions such as what witnesses will be called and in what order they will testify, what evidence to offer and how it will be presented.  AF Standard 4‑5.2 encourages counsel to make memoranda whenever the client and counsel disagree on such matters.  See Shelby v.United States, 40 M.J. 909 (N.M.C.M.R. 1994) (failure to disclose accused was HIV positive or the resulting stress related effects in defense or mitigation was tactical decision by attorney).




c.
The lines are not always distinct.  In United States v. Clear, 34 M.J. 129 (C.M.A. 1992), CMA expressed concern that defense counsel had not mentioned the military judge's recommendation that the accused be allowed to attend the rehabilitation program at Lowry.  Since the SJA did not mention the recommendation either, the case was returned for a new action.  See United States v. Dresen, 40 M.J. 462 (C.M.A. 1994) (in clemency brief to CA, defense counsel suggested the CA approve the punitive discharge but significantly reduce the confinement.  Unfortunately, the accused's desired clemency was that the punitive discharge be disapproved.  Court held that when defense counsel seeks a punitive discharge or concedes the appropriateness of a discharge, even as a tactical step to accomplish mitigation of other elements of a possible sentence, counsel must make the record clear that such advocacy is pursuant to accused's wishes).  See also United States v. Lewis, 42 M.J. 1 (1995) (decision not to submit letter by accused to convening authority for clemency cannot be made unilaterally by DC). 


C.
CONFLICTS:  A client's right to conflict‑free representation is not only an ethical matter, 

it may rise to constitutional dimensions in the form of ineffective assistance of counsel in 




criminal cases.  Recognizing the very different motivations of private and public service 



attorneys, federal courts, including the United States Court of Appeals for the Armed 



Forces, apply a two‑part actual conflicts test to assess attorney conflict allegations.  The 



test is equally applicable in both civil and criminal law contexts.



1.
The Actual Conflicts Test:




a.
Does a conflict really exist?  





i.
Has an attorney‑client relationship been formed between an attorney or office and one or more clients?  See United States v. Smith, 26 M.J. 152 (C.M.A. 1988) (there was no attorney‑client relationship between an accused and the trial counsel where the accused's defense counsel consulted the trial counsel about tactics while the latter was assigned to the trial defense service).  See also United States v. Williams, 40 M.J. 809 (A.C.M.R. 1994) (attorney-client relationship is not created by mere detail of counsel.  If accused has never communicated with counsel, no attorney-client relationship has been created).





ii.
Are there inconsistent/adverse interests between clients or between a client and the attorney?

iii.
Did the client waive the conflict after full disclosure?




b.
Was the client prejudiced?  Prejudice may take many forms:

i.
Improper disclosure of confidential information.  In United States v. Province, 45 M.J. 359 (1996), the accused gave his defense counsel a copy of straggler’s orders pertinent to the charged absence offenses.  The defense counsel gave it to the prosecution during pretrial negotiations, under the belief this matter would come out during the providence inquiry.  The court on appeal considered whether this was a violation of the client confidentiality.  CAAF held this disclosure to fit within defense counsel’s ability to disclose information necessary to carry out representation of the client.





ii.
Ineffective assistance of counsel in criminal cases.  





iii.
In criminal cases, once an accused demonstrates that an attorney‑client relationship existed with a particular attorney who later joins the prosecutor's office or staff, the government has the burden of affirmatively demonstrating that the accused was not prejudiced.  See, e.g., United States v. Stubbs, 23 M.J. 188 (C.M.A. 1987).


iv.  Potential conflicts in criminal cases must be disclosed to the military judge.  In United States v. Golston, 53 M.J. 61 (CAAF 2000), trial counsel realized (after arraignment) that the accused’s wife, a potential defense witness, was a former legal assistance client.  Although trial counsel turned over the cross-examination of Mrs Golston to assistant trial counsel, he did not inform the judge about his former attorney-client relationship with Mrs Golston.  CAAF held the trial counsel failed in his duty to avoid the appearance of impropriety concerning his previous relationship with Mrs Golston.  The court specifically noted trial counsel should have informed the trial judge and opposing counsel. The military judge must inquire on the record when a conflict between an accused and defense counsel is apparent.  However, defense counsel has ethical obligation to advise the court upon discovery of a conflict of multiple representation.  See United States v. Hurtt, 22 M.J. 134 (C.M.A. 1986); United States v. Murphy, 36 M.J. 1137 (A.C.M.R. 1993); United States v. Smith, 36 M.J. 455 (C.M.A. 1993) ("Exercising our supervisory jurisdiction, we have established a rebuttable presumption that there is an actual conflict of interest whenever there is multiple representation and the military judge has not conducted a suitable inquiry on the record.”)



2.
Waiver:  Often, the real legal and ethical issue involves an informed, voluntary waiver of a conflict or potential conflict.  Even statutory bars to representation may be waived by an accused.  United States v. Sparks, 29 M.J. 52 (C.M.A. 1989) (attorney who acted as government representative and trial counsel may serve as defense counsel if the accused expressly waives the disqualifying conflict.  CMA frowned on the situation because the real prejudice flowed entirely to the government [counsel's first client]).  Military judges have "substantial latitude" in refusing to accept improper waivers of conflict‑free counsel.  United States v. Augusztin, 30 M.J. 707 (N.M.C.M.R. 1990). 



3.
Conflicts Between the Air Force and an Air Force Representative or Official:  AF Rule 1.13.  As simple as the rules concerning "who is the client" may seem, it may be very difficult for an attorney to know who the client is in situations when an individual's interests are inconsistent or adverse to those of the Air Force.  AF Rule 1.13 deliberately relies heavily on the good judgment and common sense of attorneys who find themselves in this predicament or who perceive a conflict between their professional loyalty and ethical obligations.  Such attorneys should:




a.
Immediately advise the individual of the perceived conflict, and clarify that counsel represents the Air Force - not the individual.  For an interesting case involving claims officer investigating a malpractice claim see United States v. Rust, 41 M.J. 472 (1995) (doctor talks to claims officer, and is later charged with dereliction.  At trial he asserts statements made to claims officer are protected by attorney‑client privilege.  Court finds claims officer represented AF, and clarified this with doctor at first interview, thus no attorney‑client privilege exists.)




b.
Consult with his supervisory attorney at the next higher level of the chain‑ of‑command.




c.
It's important to distinguish situations where counsel and an individual official may disagree from situations where the official is actually acting in a manner inconsistent with Air Force interests.



4.
Sequential Conflicts (AF Rules 1.9 and 1.11) occur when the interests of an earlier client are inconsistent or adverse to those of a new client. Such conflicts may be especially difficult when an attorney's role or position changes.




a.
Legal Assistance Attorney ‑ Trial Counsel:  United States v. Fowler, supra (where trial counsel and accused had an attorney‑client relationship in a legal assistance context and there was a substantial likelihood that checks discussed within that relationship were the subject of the charges at trial, the trial counsel was disqualified.  Once an accused demonstrates that an attorney‑client relationship exists with a particular attorney who later joins the prosecutor's office, the government has an affirmative burden of showing that no communication occurred between the attorney and the prosecution staff concerning the case).  United States v. Stubbs, 23 M.J. 188 (C.M.A. 1987) (attorney who represented accused in a legal assistance matter and helped the accused make an IDC request was later transferred to the [Army] prosecutor's office and shared an office with the trial counsel.  Here, the burden was met when counsel for both sides agreed with the military judge's finding that no discussions took place).  See also United States v. Rushatz, 31 M.J. 450 (C.M.A. 1990).




b.
Defense Services ‑ Prosecution Staff:  In United States v. Smith, 26 M.J. 152 (C.M.A. 1988), the accused's defense counsel discussed the tactical advisability of a polygraph examination with another defense counsel who later PCS'd to the prosecution staff and became trial counsel on the case.  CMA found no actual conflict or appearance of impropriety since trial counsel never entered an attorney‑client relationship with the accused, counsel did not discuss any undiscoverable information, and the prosecution gained no unfair advantage.  A slightly different situation occurred in United States v. Payton, 23 M.J. 379 (C.M.A. 1987).  An attorney from the base legal office represented the command in jurisdictional negotiations with the Philippine government.  The accused made confidential statements to him during those negotiations.  The same attorney became trial counsel after the Philippine government waived jurisdiction in the case.  CMA was not convinced beyond a reasonable doubt that the accused was not prejudiced, and ordered a DuBay (post‑trial fact‑finding) hearing.




c.
Prosecution Staff ‑ Defense Services:  Once an attorney forms an attorney client relationship for either the prosecution or defense, counsel must not disclose confidences or secrets to the initial client's disadvantage.  However, even statutory bars to representation may be knowingly waived by an accused.  United States v. Catt, 1 M.J. 41 (C.M.A. 1975) (counsel assisted another attorney in the base legal office in preparing the pretrial advice to the convening authority.  The accused subsequently requested that the attorney be detailed to represent him, specifically stating that the accused had no objection to counsel's prior participation in the case).  The Sparks case supra was even more remarkable.  There, the defense counsel served as government representative in the Article 32 investigation and had actually acted as trial counsel before representing the accused at the accused's request.




d.
Trial Counsel ‑ SJA:  In United States v. McCormick, 34 M.J. 752 (N.M.C.M.R. 1992), the court made it clear that the officer who had acted as trial counsel in a case was disqualified from acting as SJA in the same case.  The accused is entitled to a fair and impartial posttrial recommendation, free from even the appearance of impropriety.




e.
AF Rule 1.11, Successive Government and Private Employment.  See also 5 C.F.R. 26355 (effective 3 Feb 93).



5.
Concurrent Conflicts:  AF Rule 1.7.




a.
Legal Assistance:  Concurrent conflicts are especially common in the legal assistance context.  Wills, family law, and financial matters especially require careful screening by the legal assistance attorney and staff in order to avoid conflicts.  See II.C.4.b., infra.




b.
Representation of Co‑Accused:  The critical questions are waiver and whether the interests of the clients are actually inconsistent.  See United States v. Devitt, 20 M.J. 240 (C.M.A. 1985) (husband and wife both accused in drug case.  Joint representation was beneficial to both).  United States v. Newak, 24 M.J. 238 (C.M.A. 1987) (accused was denied effective representation when ADC, who still represented both the accused and a co‑actor, negotiated immunity for the co‑actor in exchange for testimony against the accused.  The problem was compounded by disclosures of confidential information).  In United States v. Smith, supra, the defense counsel’s simultaneous representation of two members who had given evidence against each other was held not to have adversely affected representation.





i.
Chief Circuit Defense Counsel's (CCDC’s)Role.  It is imperative that ADCs alert CCDCs to conflicts and potential conflicts as early in the process as possible.  By anticipating potential conflicts ADCs and CCDCs can manage the situation to minimize problems.  (A common example is a "domino‑effect" drug bust).





ii. 
Screening can go too far.  In United States v. King, 30 M.J. 59 (C.M.A. 1990), an accused was denied effective pretrial assistance of counsel when attorneys in the Trial Defense Service were reluctant to discuss the facts of his case with him in their efforts to avoid establishing an attorney‑client relationship.



6.
Conflicts between Attorney and Client:  Conflicts do not always involve the interests of multiple clients.  An attorney's own interests may conflict with those of his client.




a.
Personal and Emotional Interests.  In United States v. Babbit, 26 M.J. 157 (C.M.A. 1988), civilian defense counsel's sexual relationship with the accused did not per se create a conflict of interest.  Judge Cox made it clear, however, that CMA did not approve.  See also United States v. Washington, 42 M.J. 547 (A.F. Ct. Crim. App. 1995) (adulterous relationships between accused's civilian and military defense counsel did not result in ineffective assistance of counsel).  However, note that AFI 36-2909, Professional and Unprofessional Relationships, strictly prohibits persons providing legal services from engaging in sexual activity with clients or clients’ immediate family members.




b.
Private Business Interests.  United States v. Stephens, 25 M.J. 171 (C.M.A. 1987).  A truly remarkable case where military defense counsel (Army) solicited a client to become an Amway dealer after the latter's inevitable separation from military service.  In addition, counsel used grossly impermissible tactics in persuading the accused to plead guilty.  See also United States v. Rivera, 33 M.J. 447 (C.M.A. 1991) (a remarkable case where counsel had been convicted for offenses related to a conspiracy to refer his legal assistance clients to a specific civilian attorney in exchange for a kickback of the legal fees generated).




c.
Relationships between Counsel.  United States v. Whidbee, 28 M.J. 823 (C.G.C.M.R. 1989).  An inherent conflict existed because trial counsel was defense counsel's rating official.  The Court found inadequate explanation of the conflict to the clients, and consequently no knowing, voluntary waiver of the conflict.  The Court further held that even the appearance of conflict could be overcome if defense counsel explains the situation to the accused and the accused requests continued representation by defense counsel.  United States v. Nicholson, 15 M.J. 436 (1983).  In United States v. Caritativo, 37 M.J. 175 (C.M.A. 1993), CMA found that accused's right to conflict-free counsel was not violated by the fact defense counsel worked directly for staff judge advocate, where SJA was not trial counsel in the case, and DC disclosed rating relationship to the accused.




d.
Fee Disputes.  In United States v. Davis, 36 M.J. 702 (A.C.M.R. 1992), the court examined the nature of the fee dispute between civilian counsel and the accused to determine whether counsel had been correctly released from the representation.




e.
Other conflicts between Counsel and Client.  In an Army case, counsel failed to promptly apply for an administrative discharge for his client, despite a pretrial agreement that the government would approve one.  Counsel was convinced his client was too valuable as a government informer to justify ending his usefulness through separation.  The deal fell through when the client committed additional acts of misconduct. United States v. Kidwell, 20 M.J. 1020 (A.C.M.R. 1985).  In United States v. Carter, 40 M.J. 102 (C.M.A. 1994), accused sent a letter to Convening Authority which included a comment that his military defense counsel was ineffective.  The SJA failed to show the letter to the defense counsel who subsequently prepared post-trial submissions.  CMA, concerned about conflict, determined that defense counsel was not conflicted because he was unaware of this letter at time he submitted matters for the accused.  The Court also reprimanded the SJA for not notifying defense counsel as soon as he received the letter from the accused.




f.
Conflicts notwithstanding, the attorney‑client privilege is not lightly severed.  In United States v. Cote, 11 M.J. 892 (A.F.C.M.R. 1981), detailed defense counsel was clearly conflicted by his representation of a key witness.  However, the military judge failed to fully advise the accused about his rights to conflict‑free counsel and his right to waive the conflict.  Consequently, the attorney‑client relationship was improperly severed and the case was ultimately reversed.  See United States v. Acton, 38 M.J. 330 (C.M.R. 1993); cf. Augusztin, supra.  See United States v. Bevacqua, 37 M.J. 996 (C.G.C.M.R 1993), for excellent discussion of who can sever the attorney‑client relationship when accused does not want the relationship severed.  Here, appointed defense counsel remained on case once IMC approved.  However, prior to the sentencing portion of trial, CA severed DC as she had temporary duty aboard ship for two months.  CGCMR found once CA approved DC to remain on case with IMC, under R.C.M. 506(b)(3), he could not later, once attorney‑client relationship is formed, sever the relationship.  Only military judge can do so, and then only for good cause shown. See also United States v. Plott, 38 M.J. 735 (A.F.C.M.R. 1993).



7.
Imputed Disqualification:  AF Rule 1.10.  The actual conflicts test determines whether other attorneys in an office are barred from representing a client due to a conflict between the client and one attorney in the office.  Although the rule is extremely broad and flexible, attorneys and offices should always be sensitive to "appearance of evil" problems, and avoid them when possible.  See United States v. Reynolds, 24 M.J. 261 (C.M.A. 1987) (trial counsel had no obligation to withdraw even though he was assigned to the same legal office where the false claim that was the subject of charges was filed); Rushatz, supra.


D.
CONFIDENTIALITY:  AF Rule 1.6., AF Standard 4-3.7; Mil. R. Evid. 502.  Confidentiality is the heart of an attorney‑client relationship.  An attorney's ethical obligation to maintain client confidences is much broader than the attorney‑client privilege articulated in the Military and Federal Rules of Evidence.  It includes the client's "secrets" ‑ ‑ matters that would embarrass or injure the client if disclosed ‑ ‑ even if they fall outside the relatively narrow parameters of the privilege.



1.
General Rule:  Attorneys may not disclose any confidence unless one of the specific exceptions to the confidentiality rule apply.



2.
Exceptions:




a.
Client consents:  See United States v. Smith, 35 M.J. 138 (C.M.A 1992).  See also United States v. Romano, 43 M.J. 523 (A.F. Ct. Crim. App. 1995), rev’d, 46 M.J. 269 (1997) (obtain client consent before revealing information to another defense counsel who is engaged in a cooperative defense).




b.
Disclosure is necessary to further the representation;




c.
Disclosure to prevent a criminal act.  Counsel must believe the crime is likely to result in:

i. Imminent death or substantial bodily harm;

ii. Child sexual and/or physical abuse; 

iii. Substantial impairment of national security or the readiness or capability of a military unit, vessel, aircraft or weapons system;

iv. To prevent the client from attempting suicide or causing serious bodily harm to himself or;

v. To assist Air Force authorities in locating the client when those authorities believe the client may attempt suicide or cause serious bodily harm to himself




d.
Disclosure to establish a claim or defense on the lawyer's behalf in a controversy between the attorney and client.  Cf. United States v. Lewis, 42 M.J. 1 (1995).



3.
Even disclosures falling within one of the exceptions are limited.  Disclosures that are not necessary under the exception remain prohibited.



4.
Lying Clients and Witnesses (AF Rules 3.3; AF Standard 4‑7.7).  See Nix v. Whiteside, 475 U.S. 157 (1986).  Clients who commit perjury may be said to waive confidentiality as to their false testimony.  Under AF Rule 3.3, counsel must do everything in their power to prevent clients from committing perjury (a fraud on the court).  Counsel must not assist clients in committing perjury in any way, even by failing to disclose the false testimony.  AF Standard 4‑7.7 lays out specific steps to follow if a client perjures himself.  The final step requires counsel to disclose the perjury to the court.  See also United States v. Elzy, 25 M.J. 416 (C.M.A. 1988); United States v. Radford, 14 M.J. 322 (C.M.A. 1982) (note CMA and AFCMR differed on whether the accused was prejudiced by the judge's comment to members that accused's sudden introduction of alibi defense [via perjury] would necessitate delay).  See United States v. Radford, 9 M.J. 769 (A.F.C.M.R. 1980) (military judge should have disqualified himself after defense counsel explicitly disclosed his client's intention to commit perjury); United States v. Roberts, 20 M.J. 689 (A.C.M.R. 1985). Elzy and Radford may both be distinguished in that counsel did not explicitly disclose their clients' perjury (although they certainly hinted broadly in that direction).  See also United States v. Scott, 909 F.2d 488 (11th Cir. 1990).




a.
Counsel must know the client has lied or will lie.  Suspicions are not enough.  See Kimball, When Does a Lawyer "Know" Her Client Will Commit Perjury? 2 Geo. J. Legal Ethics 579 (1988).




b.
Usually, suspicions that a client is lying must be supported by counsel's reasonable investigation.  "Counsel must remember they are not triers of fact but advocates.  In most cases a client's credibility will be a question for the jury."  Whiteside v. Scurr, 744 F.2d 1323, 1328 (8th Cir. 1984), rev'd on other grounds, Nix v. Whiteside, 475 U.S. 157 (1986); United States v. Polk, 32 M.J. 150 (C.M.A. 1991).



5.
Handling Physical Evidence or Contraband.  (AF Rule 3.4)  Attorneys are not permitted to obstruct justice by obstructing others' access to material evidence.  The best answer is NEVER ACCEPT POSSESSION OF EVIDENCE OR CONTRABAND!




a.
If a client informs counsel about the existence of evidence or contraband, but does not relinquish possession, counsel should:





(1)
Explain counsel's legal and ethical obligations concerning the evidence;





(2)
Advise the client of the legal consequences should the evidence be discovered, BUT





(3)
REFRAIN from taking possession of the evidence or advising the client to dispose of it.

b. If counsel (foolishly) receives possession of such evidence, counsel may be compelled to produce it by law or court order.  See United States v. Rhea, 29 M.J. 991 (A.F.C.M.R. 1991), aff’d, 33 M.J. 413 (C.M.A. 1991).  Counsel may not destroy or alter the evidence.




c.
If counsel (very foolishly) receives possession of contraband or stolen property, counsel has no legal right to possess it and must surrender it to its owner or legal authorities.




d.
If counsel must disclose the location of evidence or turn it in to authorities, counsel must make every effort to protect the client's identity, and any confidential information concerning the evidence.




e.
THE BEST APPROACH IS NOT TO ACCEPT POSSESSION!



6.
Unauthorized Disclosures:  United States v. Akeny, 28 M.J. 780 (N.M.C.M.R. 1989), aff’d, 30 M.J. 10 (C.M.A. 1990) (defense counsel's (even unintentional) disclosure to assistant SJA that the accused solicited a fellow officer to commit dereliction offense denied accused his right to effective assistance of counsel).  CMA agreed that the disclosures were improper and inadmissible against the accused, but declined to decide the constitutional ineffective assistance issue.  In United States v. Romano, 43 M.J. 523 (A.F. Ct. Crim. App. 1995), trial defense counsel were unilaterally passing on information obtained from client interviews when they had a cooperative defense.  When the "cooperativeness" fell apart, one counsel tried to cross-examine one of the accused with her statement to her assigned defense counsel.  Court said the passing of information between defense counsel was an unauthorized disclosure, without permission of the client.  On the other hand, not all disclosures are prohibited.  Trial counsel's disclosure to other members of the prosecution and to the court that he had represented the accused in a legal assistance matter that did not include matters that were the subject of the charges was a permissible disclosure under the circumstances. Rushatz, supra, at 536. 



7.
Duty to disclose/how to disclose?  Rhea v. Starr, 26 M.J. 683 (A.F.C.M.R. 1988) and United States v. Rhea, 29 M.J. 991 (A.F.C.M.R. 1990).  See also, The Army Lawyer, April 1990, page 63.



8.
Statements to Representatives of Counsel:  See United States v. Garries, 22 M.J. 288 (C.M.A. 1986) (defense may be entitled to the assistance of experts in preparing a defense.  Statements to such experts are privileged); Ake v. Oklahoma, 470 U.S. 68 (1985); United States v. Toledo, 25 M.J. 270, 274 (C.M.A. 1987) (requires that such representatives be properly appointed under R.C.M. 706 before they are covered by the privilege).  See also United States v. Gordon, 27 M.J. 331, 332 (C.M.A. 1989) (counsel must be careful to provide such experts with full, accurate information); United States v. Mansfield, 24 M.J. 611 (A.F.C.M.R. 1987).


E.
PROFESSIONAL INDEPENDENCE:  AF Rule 5.4.  An Air Force attorney detailed to represent an individual is expected to exercise unfettered loyalty to the client.


F.
SPECIAL SITUATIONS:



1.
Client Under a Disability.  AF Rule 1.14.  Attorneys should try to maintain a normal attorney‑client relationship with any impaired client.  Appointment of a guardian or other protective actions should be sought only if counsel "reasonably believes the client cannot adequately act" in his own best interests.



2.
Safekeeping Property.  AF Rule 1.15.  An Air Force attorney should accept a client's property only when doing so is absolutely necessary in order to carry out the representation.  If property is entrusted to the attorney, it should be clearly labeled, kept separate from other property, and the attorney should exercise the care of a fiduciary while it is in his care.  Property should be returned to the client as soon as possible.

3. Declining or Terminating Representation. AF Rule 1.16.  Air Force attorneys are not always free to withdraw from representation even when there is good cause.  Usually an attorney will not be allowed to withdraw when doing so will cause "material adverse effect" on the client's interests.  If counsel is allowed to withdraw, he must act to protect the client's interests by giving adequate notice and returning files or property.  See "Note from the Executive, OTJAG", The Army Lawyer, Feb 1989, p. 4.

III.  DIFFERENT ROLES OF ATTORNEYS


A.
AIR FORCE MILITARY JUDGES:



1.
MILITARY COURTS ARE COURTS and MILITARY JUDGES ARE JUDGES:  Military Courts are fully recognized in the law as courts.  Military judges, of necessity, have the inherent powers and authority that enable them to function as judges.  Weiss v. United States, 114 S.Ct. 752, 127 L Ed.2d 1 (1994); Courtney v. Williams, 1 M.J. 267 (C.M.A. 1976).  See, e.g., N.M.C.M.R. v. Carlucci, 26 M.J. 328 (C.M.A. 1988) (a superior appellate court, not the DoD IG is the appropriate body to investigate allegations of judicial misconduct by Court of Military Review Judges); United States v. Montesinos, 28 M.J. 38 (C.M.A. 1989) (a court without authority over inferior tribunals would really not be a court; and the Army Court of Military Review IS a court) (emphasis in the original); United States v. Mabe, 33 M.J. 200 (C.M.A. 1991) (attempted command influence over military judges through letters/fitness reports condemned); United States v. Clark, 31 M.J. 721 (A.F.C.M.R. 1990); United States v. Burnett, 27 M.J. 99 (C.M.A. 1988) (discusses contempt powers of a military judge).  See also United States v. Griffith, 27 M.J. 42 (C.M.A. 1988).



2.
SPECIALIZED RULES FOR JUDGES:




a.
The AF Rules and Standards (see Section 6 of the Standards).




b.
The Air Force also established the Uniform Code of Judicial Conduct for Military Trial & Appellate Judges and Uniform Regulations and Procedures Relating to Judicial Discipline, published in TJAG Policy Letters, February 1998.




c.
See also, Article 6, UCMJ, and R.C.M. 109.



3.
DISQUALIFIED FOR GOOD CAUSE SHOWN:  (Judicial Conflicts) R.C.M. 902.  A military judge must recuse himself "in any proceeding in which that military judge's impartiality might reasonably be questioned."  Clark, supra.  A military judge's statement that he is not biased is accorded great weight on review.  Clark, supra.  A court will apply the three factors in Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847 (1988) to determine whether to reverse a conviction because of judicial impartiality.  They are: (1) the risk of injustice to the parties (2) the risk that denial of relief will produce injustice in other cases and (3) the risk of undermining the public’s confidence in the judicial process.  Id. at 864.




a.
Personal Involvement:  In United States v. Butcher, 56 M.J. 87 (CAAF 2001), the military judge attended a party at the trial counsel’s house (not attended by defense counsel) during the weekend recess in the trial.  Also, the judge and the trial counsel were doubles partners in a tennis match during the same weekend.  Although the CAAF didn’t reverse the conviction based on the three Liljeberg factors, it stated “the military judge should have recused himself.”  (emphasis added).  See also United States v. Mahoney, 36 M.J. 679 (A.F.C.M.R. 1993) and United States v. Sherrod, 26 M.J. 30 (C.M.A. 1988).




b.
Pernicious Predisposition:  United States v. Copening, 34 M.J. 28 (C.M.A. 1992); R.C.M. 902(b)(1).  After excluding evidence that was a basis of a barracks larceny charge, the military judge told the trial counsel in an ex parte conversation that it "pained him to exclude the evidence and he found nothing more despicable than a barracks thief."  The judge properly recused himself when the prosecution moved for reconsideration of the suppression motion, and a new judge considered the motion de novo.  The suppression motion was set aside.  ACMR and CMA made it clear that the judge's ex parte comments were inappropriate, especially since the case was still open.  However, since the outspoken jurist properly recused himself, the court found no prejudice to the appellant.




c.
Military Judge as Witness or Advocate:  Mil. R. Evid. 605(a); R.C.M. 905.  In United States v. Howard, 33 M.J. 596 (A.C.M.R. 1991), a military judge disqualified himself by effectively becoming a prosecution witness.  CMA articulated the standard in United States v. Allen, 33 M.J. 209 (C.M.A. 1991).  "A judge becomes a witness when he has “personal knowledge” of disputed evidentiary facts concerning a proceeding."  See also United States v. Hardy, 30 M.J. 757 (A.C.M.R. 1990), pet. denied, 32 M.J. 486 (C.M.A. 1991).  Occasional suggestions to inexperienced counsel who are unsure how to proceed do not make the military judge a "partisan advocate" in and of themselves.  United States v. Zaccheus, 31 M.J. 766 (A.C.M.R. 1990).  Nor did reopening to request additional facts after the judge had closed to deliberate.  United States v. Dudding, 34 M.J. 975 (A.C.M.R. 1992); United States v. Baker, 34 M.J. 559 (A.F.C.M.R. 1992).




d.
Personal Bias.  Compare R.C.M. 902(b)(1) and (5).  In United States v. Berman, et. al., 28 M.J. 615 (A.F.C.M.R. 1989), the court set aside convictions in six cases in which the judge had an intimate affair with the trial counsel in those cases.  The court also criticized defense counsel for failing to report the judge's conduct.




e.
Ex Parte Communications:  United States v. Rice, 25 M.J. 35 (C.M.A. 1987); Berman, supra; Rhea v. Starr, 26 M.J. 683 (A.F.C.M.R. 1988) and United States v. Rhea, 29 M.J. 991 (A.F.C.M.R. 1990); Copening, supra; Gray v. Mahoney, 39 M.J. 299 (C.M.A. 1994).  Military judges may consult with other military judges without detracting at all from the judge's independence.  United States v. Baker, 34 M.J. 559 (A.F.C.M.R. 1992) (to avoid appearance of improper ex parte communications, if a military judge smokes, he should find someplace away from masses to do so!); United States v. Ware, 41 M.J. 592 (A.F. Ct. Crim. App. 1994).  




f.
Discretion:  On the other hand, judges are accorded great discretion, even in matters involving inadmissible evidence.  In United States v. Mora, 26 M.J. 122 (C.M.A. 1988), the military judge was exposed to evidence that should never have come before the court, and he declared a mistrial.  The same judge presided at a new trial, which was a guilty plea PTA.  CMA found no disqualification.  In United States v. Holt, 27 M.J. 57, 62 (C.M.A. 1988), the court emphasized that an accused may rely on a judge's ability to disregard matters that should not properly be considered.  See also United States v. Winter, 32 M.J. 901 (A.F.C.M.R. 1991), aff’d, 35 M.J. 93 (C.M.A. 1992).




g.
Command Influence:  Two cases raise concerns about command influence upon military judges.  In United States v. Mabe, 33 M.J. 200 (C.M.A. 1991), CMA held a letter from the chief judge of the Navy Trial judiciary to the chief judge of the Transatlantic Circuit expressing concern that the judges in that circuit were too lenient in sentencing and too defense-oriented was unlawful command influence.  Fitness reports and assignments cannot be used as a forum for complaints about a judge's sentencing.  In Allen, supra, the convening authority attempted to influence which judge was detailed to the case on the basis that one of the judges was a "light sentencer" and "pro defense."  In this case, the efforts to manipulate the trial were unsuccessful, and the chief judge handled the inappropriate ex parte communication correctly by ending the conversation and promptly disclosing it.  



4.
Contempt Powers:  United States v. Burnett, 27 M.J. 99 (C.M.A. 1988); R.C.M. 809.



5.
Judicial Privilege:  See NCMR v. Carlucci, supra, and Nunley, “Judicial Privilege:  Does it Have a Place in Military Courts‑Martial?,” 138 Mil.L.Rev. 53 (1992).


B.
ADVOCATES/LITIGATORS:



1.
Prosecutors: AF Rule 3.8; AF Standards 3‑1.1 through 3‑1.4



a.
Definition: Prosecutors must be more than advocates.  A prosecutor's duty is “to seek justice, not merely to convict.”  As defined in the AF Rules and Standards, the term “prosecutor” includes not only the trial counsel in the courtroom, but the entire prosecution staff from investigators to the Staff Judge Advocate.  AF Standard 3‑1.1; AF Rule 3.8, see also AF Rules 5.1 through 5.3.




b.
Special Duties/Obligations:





i.
Duty to Improve the Law:  AF Standard 3‑1.4.





ii.
Discretion in the Charging Decision:  AF Rule 3.8 and AF Standard 3‑3.1.  It is unprofessional conduct for a prosecutor to permit continued pendency of charges not supported by probable cause and admissible evidence.





iii.
Investigations:  AF Standard 3‑3.1. Prosecutors have an affirmative duty to investigate criminal activity, especially when other agencies are not adequately dealing with a subject.  However, prosecutors must be careful not to use illegal or improper means to obtain evidence, obstruct communications between witnesses and defense counsel, or use tactics that have the “color of or appearance of” judicial process unless the prosecutor has such authority.





iv.
Promises not to Prosecute or Promises as to a Particular Disposition:  AF Standard 3‑3.1(e) and 3-4.2 involve issues that cause special problems.  These include promises of immunity (especially those the convening authority has not approved), pretrial agreements, etc.  See, e.g., Cooke v. Orser, 12 M.J. 335 (C.M.A. 1982); United States v. Kershaw, 26 M.J. 723 (A.C.M.R. 1988), United States v. McCoy, 31 M.J. 323 (C.M.A. 1990).




c.
By virtue of their special position, prosecutors must not only advocate their client's (the government of the United States) interests, they must also act as responsible officers of the court in safeguarding the integrity of the judicial process and protecting the rights of suspects, victims and third parties.  (See e.g., AFI 51‑201, Chapter 7, Victim/Witness Assistance).  See United States v. Meek, 44 M.J. 1 (1996) (trial counsel committed gross ethical violations by attempting to dissuade a defense witness from testifying).


2.
Defense Counsel:  AF Standards, Section 4.  Defense counsel are also officers of the court.  For the most part, however, defense counsel satisfy their obligations as officers of the court by representing their clients to the best of their ability and obeying the law (AF Rule 5.4; AF Standard 4‑1.1).  See United States v. Hancock, 38 M.J. 672 (A.F.C.M.R. 1993) (counsel must avoid creating perceptions of undue familiarity that may undermine accused's confidence that he is receiving loyal and vigorous representation to which he is entitled.)  Some special problems defense counsel may experience occur when counsel's duty to his client and duty to the law or court become inconsistent.  See United States v. Sanders, 31 M.J. 834 (N.M.C.M.R. 1990), where the military judge asked defense counsel if he had informed the accused of the time and place of trial.  The defense counsel responded he had.  The military judge then used that averment as a basis for determining the accused's absence was voluntary and authorized.  Trial proceeded in absentia.  NMCMR found two problems.  First, the military judge should not have treated defense counsel's averments as evidence.  Correct procedure would have been to call counsel as an adverse witness.  Second, having required defense counsel to disclose information adverse to his client in his capacity as officer of the court, substitute counsel should have been appointed to represent the accused.  At that point, defense counsel's obligation as an officer of the court directly conflicted with his client's best interests.



3.
Some obligations and responsibilities are common to all advocates.




a.
Meritorious Claims and Contentions (AF Rule 3.1; AF Standards 3‑2.9(a), 3‑3.9; compare Federal Rules of Civil Procedure, Rule 11).  Counsel may not present unfounded charges, defenses, claims, or contentions.  However, this does not prohibit counsel from testing novel questions or ambiguities in the law.  Balance is essential in this area.




b.
Promptness and Punctuality (AF Rules 1.3, and 3.2; AF Standards 3‑2.9).  Standard 4‑1.2 addresses the competing considerations and demands upon an attorney's time that come into play in assessing what delays are unnecessary, and what time is reasonably necessary for adequate preparation. Under no circumstances should counsel ever mislead a court or use unjustified procedural devices in order to obtain a delay or continuance (AF Standard 4‑1.2(b) and (c)).

c.
Fairness and Candor (AF Rules 3.3 and 3.4).  “Oh, what a tangled web we weave when first we practice to deceive” Sir Walter Scott, Marmion, A Tale of Flodden Field, 1808.  In simplest terms, counsel are required to tell the truth and play by the rules!  Attorneys must never mislead the court or opposing counsel by lying about, concealing, or falsifying material facts or evidence.  If false material evidence has been offered, counsel is obligated to take remedial measures (Rule 3.3(a)(4)) (usually the obligation to take remedial measures lasts until the conclusion of the proceeding.  Some jurisdictions have extended the period until all appeals have been exhausted).  Further, counsel must diligently comply with procedural requirements, including responding to discovery requests and promptly making necessary disclosures.  See United States v. Rhea, and Lying Clients, both supra.  Closely related, and equally painful, counsel are obligated to disclose to the court laws and precedents adverse to their case.




d.
Attorneys as Witnesses ("...and summed it up so well that it came to far more than the witness had ever said." Lewis Carroll, The Hunting of the Snark, 1876).  AF Rules 3.4 and 3.7; AF Standards 3‑5.4(A) and 3‑5.6 through 3‑5.8, and 4‑7.9.  The roles of advocate and witness are inconsistent with each other.  An attorney may not act as advocate in a case where he is likely to testify as a material witness unless the testimony relates to an uncontested issue, the nature of legal services rendered in the case or disqualifying the attorney would work "substantial hardship" on the client.  United States v. Baca, 27 M.J. 110 (C.M.A. 1988) (defense counsel's testimony on a competency issue in an Article 39(a) hearing did not mandate severance of the attorney‑client relationship, nor disqualify counsel.  The accused waived his right to the attorney‑client privilege in order to allow trial counsel to cross-examine defense counsel on his testimony.) Accord United States v. Cook, 27 M.J. 212 (C.M.A. 1988) (military judge erred in advising the accused that defense counsel would be disqualified if counsel testified concerning a speedy trial issue.)  If counsel is required to testify in a situation where his credibility must be put in issue (such as testifying regarding a contested issue or non-collateral matter) the best practice may be for counsel to request to withdraw from the representation.  See United States v. Smith, 35 M.J. 138 (C.M.A. 1992).  See generally Stonerock, "The Advocate‑Witness Rule: Anachronism or Necessary Restraint?" 94 Dickenson L.Rev. No. 4, p. 821 (1990); cf Sanders, supra.




e.
Sometimes counsel do not testify directly, but accomplish the same purpose:





i.
Assertions of Counsel:  United States v. Pauley, 24 M.J. 521 (A.F.C.M.R. 1987).  This case serves as an excellent reminder that assertions of counsel and offers of proof are not evidence.  Counsel may not argue such assertions; the military judge may not instruct court members to consider them.  Accord United States v. Alexander, 32 M.J. 665, 667 n3 (A.F.C.M.R. 1991).





ii.
Stipulations:  In United States v. DeYoung, 29 M.J. 78 (C.M.A. 1989), CMA cautioned counsel about the ethical obligation not be bring clearly inadmissible matters before the court in the form of a stipulation.





iii.
Argument:  Counsel's expressions of his own opinions as to the accuracy, credibility, and general character of the witnesses or evidence are clearly inadmissible.  The AF court remains especially active in this area.  See e.g. United States v. Mobley, 34 M.J. 527 (A.F.C.M.R. 1992); United States v. Spears, 32 M.J. 934 (A.F.C.M.R. 1991); United States v. Simmons, 31 M.J. 884 (A.F.C.M.R. 1990); United States v. Shoup, 31 M.J. 819 (A.F.C.M.R. 1990).





iv.
Impeachment of Witnesses: see AF Standard 3‑3.1(f) and 4‑4.3.  Counsel are cautioned to avoid interviewing prospective witnesses except when a third party is present.  Otherwise, an attorney may have to forgo impeachment or disqualify him from acting as advocate in order to testify.




f.
Discovery Obligations and Disclosures:  

i. AF Rule 3.4(d); AF Standards 3‑3.11, 4‑4.5, and Section 11.  Military practice is based upon open discovery.  "Trial by ambush" has no place in military courts.  United States v. Green, 37 M.J. 88 (C.M.A. 1993).  The trend in the case law has been to require or encourage full disclosure ‑‑ even when R.C.M. 701 would not clearly require it.  See e.g. United States v. Trimper, 28 M.J. 460 (C.M.A. 1989).  CMA ruled that the trial counsel should have disclosed evidence that the accused's private urinalysis was positive and the accused's statements about the private test.  Trial counsel intended to use the evidence only in rebuttal).  In light of Trimper, CMA found the prosecution should have disclosed the "rebuttal testimony" of an accomplice who was the only eyewitness to the alleged drug abuse.  United States v. Murphy, 33 M.J. 323 (C.M.A. 1991).

ii. In United States v. Simmons, 38 M.J. 376 (C.M.A. 1993), CMA ruled "[w]hen results or reports of military scientific tests or experiments are requested by the defense, such a request cannot be satisfied by making available for inspection only those reports within the possession, custody, or control of trial counsel.  Trial counsel must exercise due diligence in discovering such reports not only in his possession but also in the possession, control, or custody of other military authorities and make them available for inspection.  Here, trial counsel failed to seek out and examine polygraph report evidence (wherein the victim of a rape told a CID polygrapher she did not feel she was a victim of rape) that was favorable to the defense.  In United States v. Kinzer, 39 M.J. 559 (A.C.M.R. 1994), the court followed Simmons, and found TC failed to discharge his duties under R.C.M. 701 by waiting 50 days to respond to discovery request, and never disclosed the exculpatory statements to DC.  See also United States v. Rhea, supra, where disclosure was required despite the absence of a prosecution discovery request.

iii. Some disclosures are required as a matter of basic fairness.  For example, in United States v. Glenn, 25 M.J. 278 (C.M.A. 1987), an SJA's failure to disclose that a court member was his sister‑in‑law precluded effective voir dire and made it impossible for either counsel or the military judge to accurately test the member for bias.  The failure to disclose also made it impossible for the military judge to effectively exercise his discretion.



4.   Perhaps the best way to summarize the obligations of advocates is simply to repeat that counsel must represent their clients to the very best of their ability, follow the rules, and tell the truth.  Very often the most difficult questions are those requiring a balancing of the client's interests with those of counsel's obligations to the law and court.


C.
OTHER ATTORNEY ROLES



1.
Advisor:  AF Rule 2.1.  Advice must be candid.  In addition to the law, advice may be based upon relevant moral, economic, social, and political factors (For example, "This may be legal, but it's stupid!").



2.
Intermediary:  AF Rule 2.2.  An attorney may act as an intermediary if each client consents.  Even when all parties consent, counsel must make an independent determination that the matter can be resolved in a manner compatible with the best interests of all the parties, and that the common representation can be carried out impartially.



3.
Evaluations for use by third persons:  AF Rule 2.3.  



4.
Advocate in nonadjudicative proceedings:  AF Rule 3.9.  The obligations and responsibilities of counsel in nonadjudicative proceeding are basically equivalent to those of trial advocates.

IV.  TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS


A.
WITNESSES:



1.
The AF Rules and Standards and the Military Rules of Evidence protect witnesses from unnecessary harassment, intimidation, or embarrassment.  See, e.g., Mil. R. Evid. 303 and 611(a); AF Rule 4.4; AF Standards 3‑5.7 and 4‑7.6.



2.
Article 31 requires persons subject to the UCMJ to advise any person suspected of an offense about the nature of the accusation and the individual's rights.  AF Standard 3‑3.2(b) requires trial counsel to advise military witnesses concerning possible self-incrimination and the possible need for counsel.  See also United States v. McCoy, 31 M.J. 323 (C.M.A. 1990) (although trial counsel's advice to CID agents not to advise several suspects of their rights under Article 31 was conceded to be improper, such misconduct was not a basis for reversal absent a showing of specific prejudice to the accused.  Part of the difficulty in this case was the accused's lack of standing to assert that others' Article 31 rights were denied).  On the other hand, defense counsel don’t need to caution a witness concerning possible self-incrimination and the need for counsel.  AF Standard 4-4.3.



3.
Ordinarily, counsel should not advise witnesses to avoid or decline to speak to opposing counsel. There are exceptions.




a.
Evidentiary privilege:  attorney‑client, husband‑wife privilege, communications to clergy and classified information (Mil R. Evid 501‑507).  Counsel must carefully advise their clients concerning such privileges.




b.
There is also an exception for persons who represent the Air Force as officials, agents, employees, and representatives.  When an attorney is representing the Air Force as a client, it may be appropriate to instruct such persons not to communicate with opposing counsel.  AF Rule 3.4(f).




c.
Children (usually through their parents) may impose some conditions on interviews by counsel, such as requiring that a third person be present during the interview.  See, e.g., United States v. Morris, 24 M.J. 93 (C.M.A. 1987).  There are limitations, however.  Both trial and defense counsel are entitled to equal access to witness as a matter of due process.  See United States v. Irwin, 30 M.J. 87 (C.M.A. 1990).



4.
Dealing with Persons Represented by Counsel:  AF Rule 4.2.  An attorney shall not contact a party the attorney knows is represented by counsel unless the party's counsel consents or the attorney is otherwise authorized by law to contact the party.  If the party is in custody and has requested counsel, the party may only be questioned while counsel is present or if the individual voluntary initiates the contact with authorities.  United States v. Fassler, 29 M.J. 193 (C.M.A. 1989), and Minnick v. Mississippi, 111 S.Ct. 186 (1990).  Officers, employees, and members of an organization would be included in this rule.  Cf. AF Rule 3.4(f); United States v. McOmber, 1 M.J. 380 (C.M.A. 1976).  In United States v. Meek, supra, the court found trial counsel had inappropriate contact with the accused when she barged into a meeting between the accused and his civilian counsel.  She inappropriately advised the accused of her belief that his civilian counsel was ineffective. 



5.
When dealing with expert witnesses, counsel must be careful to provide full and accurate information.  See United States v. Mansfield, 24 M.J. 611 (A.F.C.M.R. 1987).


B.
COURT MEMBERS:  Like witnesses, court members may not be intimidated, unduly embarrassed, or harassed.  AF Standards 3‑5.3 and 4‑7.3.  In an unpublished opinion, AFCMR expressed concern that trial counsel polled the members after trial as to whether they were aware of certain uncharged misconduct; however, no direct ethical violation was found.  See also M.R.E. 509 and 606.  Remember, counsel may not hold ex parte conversations with court members.  See United States v. Smith, 43 M.J. 390 (1996). 

C.
THE PRESS:  Some things may be appropriately released to the press and public concerning a criminal case.  See AF Rule 3.6 and AF Standards 3-1.3, 4-1.3, and Chapter 4.  Generally, a lawyer involved in the case may not make such statements for public use if the lawyer knows or reasonably should know that it will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.  The AF Rules and Standards delineate what may be released, including what may be released in response to other pretrial publicity.  Trial counsel must also insure civilian defense counsel practicing in Air Force courts and boards are given a copy of the AF Rules and Standards, as they are held accountable under them.  See also AFI 51-201, Section 12D.

V.  DUTIES OF PERSONS IN THE JUDGE ADVOCATE GENERAL'S DEPARTMENT


A.
SUPERVISORY ATTORNEYS:  AF Rules 5.1 through 5.3 set out responsibilities of supervisory lawyers, subordinate lawyers, and responsibilities concerning nonlawyer assistants.  Essentially, a supervisory attorney is responsible for a subordinate's violation of the AF Rules and Standards, if he orders the violating conduct, knowingly ratifies such conduct or knows of a violation and fails to take remedial action.  It is therefore imperative that supervisory attorneys assure that their subordinates are properly trained on the various rules of professional responsibility, and that they periodically (at least annually) review them.


B.
SUBORDINATE ATTORNEYS:  Subordinate attorneys are personally bound by the AF Rules and Standards even when they act at the direction of a supervisor.  A subordinate attorney does not violate the AF Rules or Standards if he "acts in accordance with a supervisory lawyer's reasonable resolution of an arguable question of professional duty.”  Cf. AF Rule 5.4, Professional Independence.


C.  NONLAWYER ASSISTANTS:  Paralegals and other nonlawyer assistants must also conform to the Rules of Professional Conduct.  Lawyers having direct supervisory authority over these personnel may be held personally responsible for conduct by them that would be a violation of the Rules if done by an attorney.  This is so whenever the attorney orders, has knowledge of, ratifies, or fails to mitigate the situation once the conduct is discovered.  See AF Rule 5.3.


D.
UNAUTHORIZED PRACTICE OF LAW:  Air Force attorneys shall not engage in, or assist others in, the unauthorized practice of law in any jurisdiction. See AF Rule 5.5 and its Discussion.  Thus, the work of paralegals and other nonlawyer assistants must be carefully monitored to assure it does do not cross the line into unsupervised or unauthorized practice of law.  However, most military legal office functions, including performing legal assistance, are "federal functions," which are not subject to state regulation.  On the other hand, legal documents such as wills, which will be enforced in state courts, should never be prepared without attorney supervision. 

VI.  OBLIGATIONS TO THE LEGAL PROFESSION


Air Force attorneys retain their basic obligations to the legal profession as a whole.  AF Rule 8.3 imposes a personal and institutional obligation to report professional misconduct by another attorney.  In cases involving criminal misconduct by attorneys, The Judge Advocate General has reported such matters to the offender's state licensing authority.  See, e.g., United States v. Berman and United States v. Trimper both, supra.

VII.  CONCLUDING THOUGHTS

As members of the legal profession, Air Force attorneys are bound by rules of professional responsibility similar to those followed by civilian lawyers.  The AF Rules and Standards directly adapt those rules, tailoring them to the specific demands of Air Force practice.  The goal is to apply rules that are consistent, accessible, and specific, as well as provide a responsive structure to assist counsel in the field.  Protection of counsel, client, and the integrity of the military justice system are all at stake. Thus, it is useful to think of the rules in their broader context, as part of our overall system of ethical values and morals.  Our Air Force Core Values are central to this system, and fit together nicely with our professional values as attorneys.

Thus, when dealing with ethical or professional dilemmas, it is helpful to keep the Air Force Core Values in mind.  Think, "integrity first," and many difficult conflict situations will clarify and resolve themselves.  Think, "service before self," and the duties you owe to your client and others will be apparent.  Think "excellence in all we do," and the pride of working diligently and competently for your clients will come naturally.

Our rules of professional conduct are really a statement of our core values as attorneys.  Knowing them and living by them is the clearest expression of professionalism we have.

1  For a very humorous opinion outlining a judge’s view concerning an incompetent attorney, read Bradshaw v. Unity Marine Corp., 147 F. Supp. 2d 668 (2001).  If you liked that case, see Smith v. Colonial Penn Insurance Company, 943 F. Supp. 782 (1996).
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