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SAMPLES OF BEHAVIOR

1. Explain sentencing procedures as set out in R.C.M. 1001.

2. Describe the various categories of evidence the trial counsel can introduce.

3. Describe the various categories of evidence the defense counsel can introduce.

4. Summarize the mandatory sentencing instructions.

5. Give examples of what constitutes proper and improper sentencing argument.

6. Predict the punishment options available in a given courts-martial.  
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I.  INTRODUCTION.  Sentencing in General:




A. Immediately after the court announces a finding as to guilt, the sentencing phase of the court begins.  Unlike many civilian jurisdictions, there is no delay between these two phases.

B. In litigated courts, the factfinder also determines the sentence.  In guilty-plea cases, the accused can elect to have either a military judge alone or a panel of members determine the sentence.

C. The sentencing phase is adversarial in nature regardless of the plea(s). 

D. The rules governing sentencing are set forth in Rules for Courts‑Martial 1001‑1009.  R.C.M. 1001 lists the specific categories of evidence admissible in sentencing.  Additional guidance is provided in AFI 51-201, Section 8C.

E. Any evidence properly introduced on the merits before findings can be considered by the members in sentencing.  R.C.M. 1001(f).

F. To be admissible in sentencing, evidence must fall within one of the categories of admissible evidence listed in R.C.M. 1001 and must be in proper form as required by the Military Rules of Evidence or the more relaxed rules of sentencing.  United States v. Zakaria, 38 M.J. 280 (C.M.A. 1993), citing, United States v. Martin, 20 M.J. 227 (C.M.A. 1985), cert. denied, 479 U.S. 917, 107 S.Ct. 323, 93 L.E.2d 295 (1986).  Finally, sentencing evidence, like all other evidence, is subject to the Mil.R.Evid. 403 balancing test.  United States v. Manns, 54 M.J. 164 (2000).

G. Military case law dealing with sentencing issues can be located in the Military Justice Reporter, West Key Numbers 1300-1331.  

II.  PRESENTENCING PROCEDURES.   R.C.M. 1001(a)(1) sets out the basic procedure.


A.  Trial counsel (TC) presents evidence first.  The proffered evidence must fit into one of the following categories:    

1.  Service data relating to the accused from the charge sheet;

2.   Personal data relating to the accused and the character of the accused’s prior service         as reflected in his personnel records;

3.  Prior convictions, military or civilian;

4.  Evidence of aggravation; and 

5.  Evidence of rehabilitative potential.

B. Defense counsel (DC) presents matters in extenuation and mitigation.  The military judge must advise the accused of his right to present matters in extenuation and mitigation.  RCM 1001(a)(3).  

C. Rebuttal/surrebuttal evidence.  

D. The Military Judge (MJ) will normally hold an Article 39(a) session at this point to discuss sentencing instructions if a panel of members will determine the sentence.

E. Argument by TC.

F. Argument by DC.

G. Rebuttal/surrebuttal arguments in the discretion of the military judge.  This is normally not allowed in the Air Force. 

H.  Instructions to the court panel.

I.   Deliberations/Voting. 

J.  Announcement of sentence in open court.

III.  THE PRODUCTION OF WITNESSES.  R.C.M. 1001(e).

A. Policy.  During the presentencing proceedings, there shall be much greater latitude than on the merits to receive information by means other than testimony presented through the personal appearance of witnesses.  Whether a witness shall be produced to testify during presentence proceedings is a matter within the discretion of the military judge, subject to the limitations set forth below.  R.C.M. 1001(e)(1).

B. A witness may be produced to testify during presentencing proceedings through a subpeona or travel orders at Government expense if:

1. The expected testimony is necessary for consideration of a matter of substantial significance to a determination of an appropriate sentence, including evidence necessary to resolve an alleged inaccuracy or dispute as to a material fact;

2. The weight or credibility of the testimony is of substantial significance to the determination of an appropriate sentence;

3. The other party refuses to enter into a stipulation of fact containing the expected testimony, except in an extraordinary case when a stipulation of fact would be an insufficient substitute for the testimony;

4. Other forms of evidence, such as oral depositions, written interrogatories, or former testimony would not be sufficient to meet the needs of the court-martial in the determination of an appropriate sentence; and 

5. The significance of the personal appearance of the witness to the determination of an appropriate sentence, when balanced against the practical difficulties of producing the witness, favors production of the witness.  Factors to be considered include the costs of producing the witness, the timing of the request, potential delay caused by production of the witness, and the likelihood of significant interference with military operational deployment, mission accomplishment or essential training.  R.C.M. 1001(e)(2).      
  


a.  MJ did not abuse his discretion in denying a motion to compel production of a defense sentencing witness where the Government was willing to stipulate and there was nothing extraordinary about the case.  United States v. Mitchell, 41 M.J. 512 (Army Ct.Crim.App. 1994), rev. denied, 43 M.J. 159 (1995).

b.  The government must be willing to enter into a stipulation of fact, not just a stipulation of expected testimony.  United States v. Gonzalez, 16 M.J. 58 (C.M.A. 1983).  


C. Applicability of the Constitution.  

1.   The Sixth Amendment’s Confrontation Clause does not apply to the presentencing portion of non-capital courts-martial.  United States v. McDonald, 55 M.J. 173 (2001), cert. denied, 122 S.Ct. 467, 151 L.E.2d 383, 2001 U.S. Lexis 10031, 70 USLW 3315 (2001).  

2.   The Fifth Amendment’s Due Process Clause, i.e. reliability and procedural due process, does apply.  Id.  In McDonald, the Government wanted to present testimony from the victim’s father in aggravation.  The father was placed on alert to deploy on the eve of sentencing.   The Government offered to take a deposition IAW R.C.M. 1001(b)(4); however, the MJ decided to take the testimony by telephone.  The Court of Appeals for the Armed Forces determined the evidence was reliable; the accused was afforded procedural due process (notice, right to counsel and right to cross-examine the witness); and the practical difficulties of producing the witness were such that the MJ did not abuse his discretion in allowing telephonic testimony.  Id.   

D.  PRACTICE TIP:  The Defense counsel should provide a memorandum which includes the names of the sentencing witnesses they request be produced at Government expense, the addresses and phone number of said witnesses, and the justification for calling the witness “live” using the criteria set out in R.C.M. 1001(e)(2).  Notify them as soon as possible, in writing, if they have not met the criteria and specify in what respect the request is deficient.  That documentation will be crucial when the issue is raised before the MJ.  

IV.    THE PROSECUTION CASE.  R.C.M. 1001(b).  

A. Service data relating to the accused taken from the charge sheet.  R.C.M. 1001(b)(1). Trial counsel introduces this information through the Personal Data Sheet.  See, AFI 51-201, Figure 3.4.    PRACTICE TIPS:

1. Trial counsel personally verifies all information at the top of the charge sheet is correct prior to trial.  Trial counsel makes any necessary corrections in pen on the original charge sheet and initials.  For example, if the accused’s pay has changed, strike through the old amount, write in the new amount and initial.  

2. Once you are certain the personal data on the charge sheet is correct, compare that information with the personal data sheet (PDS).  The initial PDS was drafted at the time charges were preferred.  As a result, it will likely need updating.  Type a new PDS with the correct information rather than making “pen and ink” changes because this document will go to the members.  

3. Ensure Defense counsel reviews the PDS for accuracy prior to trial.         

4. The PDS is a prosecution exhibit and is always offered first in sentencing.  For example, if your last prosecution exhibit during findings was “Prosecution Exhibit 4”, the PDS will be “Prosecution Exhibit 5 for identification”.  

B. Personal data and character of prior service.  R.C.M. 1001(b)(2).  Under regulations of the secretary concerned, trial counsel may obtain and introduce from the personnel records of the accused, evidence of . . . character of prior service."  Such evidence includes reports reflecting past military efficiency, conduct, performance, and history of the accused and evidence of any disciplinary actions including punishments under Article 15.  

1. Performance Reports.  Trial counsel is required to introduce copies of the accused's performance reports into evidence.  AFI 51-201, para. 8.5.4.  PRACTICE TIP:  The performance reports are always offered as a group after the PDS.  For example, if your PDS is “Prosecution Exhibit 5”, the accused EPRs are “Prosecution Exhibit 6 for identification”.  Each page should be numbered, i.e. “Page 1 of 6”.  

2. Other Personnel Records.    

a.   In the past, courts admitted only those records contained in the UIF, Master Personnel Records, or maintained by CBPO (now the MPF) because the Air Force Regulation in effect at the time (AFR 111-1) narrowly defined “personnel records”. AFI 51-201 removed that narrow definition.  Now records may be admitted from any file in which the record is properly maintained by regulation. United States v. Godden, 44 M.J. 716 (A.F.Ct.Crim.App. 1996), rev. denied, 46 M.J. 374(1997)(AFI 51-202 authorizes the base legal office to maintain Article 15s.  Article 15s kept in base legal office file are admissible); United States v. Douglas, 55 M.J. 563 (A.F.Ct.Crim.App 2001)(stipulation of fact from previous court not admissible as a prior conviction.  However, the MJ’s admission of the document was not arbitrary and capricious because it was admissible as a personnel record properly maintained in the Record of Trial.); United States v. Brock, 55 M.J. 614 (A.F.Ct.Crim.App. 2001)(accused sworn statement to OSI was not admissible as a prior conviction.  However, the MJ’s admission of the document was not arbitrary and capricious because it was admissible as a personnel record maintained by OSI.)   

PRACTICE TIP:  Don’t limit your search for evidence to the conventional “personnel” files, i.e.  Master Personnel Records (HQ AFPC), the Unfavorable Information File (UIF), or the Personnel Information File (PIF).  Consider any other record system that might contain information concerning the accused’s character of service.  

Note:  Evidence of disciplinary actions is limited to records.  You may not call a witness to testify about actions taken against the accused.  United States v. Sheridan, 43 M.J. 682 (A.F.Ct.Crim.App. 1995)(allowing supervisor to testify about specific instances in which he counseled accused for misconduct was error).  

b.  Disciplinary actions are admissible if:

(1) Made and maintained in accordance with AF directives; 

(a) Letters of Counseling, Admonition, & Reprimand, See AFI 36-2907, Unfavorable Information File (UIF) Program. 

i. To be admissible, the letter of reprimand must perform a legitimate corrective or management objective.  The purpose of the LOR cannot be to ensure the sentencing body is aware of the misconduct.  United States v. Williams, 27 M.J. 530 (A.F.C.M.R. 1988), rev. denied, 27 M.J. 468 (C.M.A. 1988)(LOR issued immediately prior to trial because the commander wanted the members to know of the cocaine use was inadmissible)(citations omitted); United States v. Boles, 11 M.J. 195 (C.M.A. 1981)(a reprimand is a management tool to admonish and instruct subordinates for departing from acceptable norms and is corrective rather than punitive in nature.  The LOR was inadmissible because it was placed in the UIF to “aggravate the case” less than a week before the court-martial.)   

ii. A reprimand issued after preferral of charges is valid if issued to dissuade the individual from continuing to engage in misconduct.   United States v. Williams, 27 M.J. 529 (A.F.C.M.R. 1988), rev. denied, 27 M.J. 468 (C.M.A. 1988)(citations omitted).

iii.  Disciplinary actions retired from UIF and no longer maintained in an official personnel file are not admissible.  United States v. Terrell, 8 M.J. 705 (A.F.C.M.R. 1980).

iv. An LOR based on a positive result from a command-directed urinalysis is not admissible because the results of command-directed drug testing cannot be used in actions under the UCMJ.  United States v. Gaddy, 54 M.J. 769 (A.F.Ct.Crim.App 2001). 

v. MJ did not abuse his discretion in admitting an LOR properly made and maintained in accordance with AF regulations despite the fact the wife later recanted the allegations and the commander may have removed the LOR from the PIF had the accused asked.  United States v. Hopkins, 55 M.J. 546 (A.F.Ct.Crim.App. 2001). 

(b) Non-judicial punishment.  See, AFI 51-202.  

i. An Article 15 is not admissible unless the record shows the accused was advised of his right to counsel before opting for NJP.  United States v. Kelly, 45 M.J. 259 (1996).

ii. An Article 15 was admissible although there was no typed signature block for the reviewing attorney and no dates reflected as to when the form was forwarded to other administrative office for processing.  These omissions did not affect any procedural due process rights of the accused. United States v. Godden, 44 M.J. 716 (A.F.Ct.Crim.App. 1996), rev. denied, 46 M.J. 374 (1997).  The court contrasted the facts and result in United States v. Rimmer, 39 M.J. 1083 (A.C.M.R. 1994).  In Rimmer, the record did not reflect an election concerning appeal rights.  Because that omission affected procedural due process, it was not admissible.

iii. Admission of an Article 15 with no discernable signatures is plain     error.  United States v. Dyke, 16 M.J. 426 (C.M.A. 1983).

(c) Other records.  R.C.M. 1001(b)(2) permits the prosecution to introduce a broad range of documents from the accused’s personnel records.  However, it does not provide blanket authority to introduce all information that happens to be maintained in the accused’s personnel records.  United States v. Vasquez, 54 M.J. 303 (2001). 

i. Vacation of suspended nonjudicial punishment action is admissible as personnel records during the sentencing phase.  United States v. Young, 46 C.M.R. 1273 (A.F.C.M.R. 1973).  Further, if the vacation action meets the five-year requirement, the underlying Article 15 is also admissible.  AFI 51-201, para. 8.5.3.

ii.    Administrative discharge packages are inadmissible despite being filed in official personnel files.  United States v. Newbill, 4 M.J. 541 (A.F.C.M.R.  1977).

iii.   Documents relating to a request for administrative discharge in lieu of court are not admissible in sentencing even if they do not relate to the charged offenses because such evidence is protected as a plea bargaining statement under Mil.R.Evid. 410.  United States v. Anderson, 55 M.J. 182 (2001); United States v. Vasquez, 54 M.J. 303 (2001).

iv.   DD Form 508, which documented an approved recommendation for disciplinary action against accused for disobeying a lawful order while in pretrial confinement, was admissible during presentencing proceeding.  United States v. Perry, 20 M.J. 1026 (A.C.M.R. 1985).

v.   National Agency Questionnaire showing previous offenses was properly maintained in the accused’s personnel records and was admissible to show past conduct and performance.  United States v. Ariail, 48 M.J. 285 (1988).

vi.  AF Form reflecting accused was AWOL admissible as personnel record reflecting character of service.  United States v. Lane, 48 M.J. 851 (A.F.Ct.Crim.App. 1998).

vii. Discipline and Adjustment Board report maintained in accused’s “correction treatment file” may be admissible as a personnel record.  Because Defense failed to object at trial, the court considered the issue waived.  United States v. Davis, 44 M.J. 13 (1996).

viii.Stipulation of fact from previous court not admissible as a prior conviction.  However, the MJ’s admission of the document was not arbitrary and capricious because it was admissible as a personnel record properly maintained in the Record of Trial.  United States v. Douglas, 55 M.J. 563 (A.F.Ct.Crim.App 2001).

ix.  Accused’s sworn statement to OSI was not admissible as a prior conviction.  However, the MJ’s admission of the document was not arbitrary and capricious because it was admissible as a personnel record maintained by OSI.  United States v. Brock, 55 M.J. 614 (A.F.Ct.Crim.App. 2001). 

(2) A copy has been provided to opposing counsel prior to trial;  

(3) There is some evidence on the document or attached to it that: 

(a) The accused originally received a copy and had an opportunity to respond; 

i. Letters of reprimand that failed to advise accused that he had a right to respond to them were inadmissible at sentencing. United States v. King, 29 M.J. 535 (A.F.C.M.R. 1989).  The document itself or its attachments must show the accused’s opportunity to respond.  The Government may not present testimony to establish the accused had an opportunity to respond if the document is silent. United States v. Donohue, 30 M.J. 734 (A.F.C.M.R. 1990).

ii. LOR admissible despite the fact it did not reflect that the accused had an opportunity to respond because the attached UIF entry form did reflect opportunity to respond. United States v. Dudley, 34 M.J. 603 (A.F.C.M.R. 1992).  

iii. Handwritten notes from the accused’s Installation Detention Facility file, some of which were attached to DD Form 508s, that provided basis for disciplinary action not admissible as a personnel record  because accused was not put on notice of the document’s inclusion in his records nor was he given an opportunity to respond.  United States v. Fontenot, 29 M.J. 244 (C.M.A. 1989).

(b)  The document is not over 5 years old as of the date charges were referred. Note:  For NJP, the time period is measured from the date the commander notified the member of his intent to impose nonjudicial punishment to the date the charges were referred.  AFI 51-201, para. 8.5.  

(4) The probative value is not substantially outweighed by the danger of unfair  prejudice.

(a)  MJ must be particularly sensitive to dangers which might arise from the admission of uncharged misconduct which would unduly arouse the members’ hostility or prejudice against the accused.  United States v. Zakaria, 38 M.J. 280 (C.M.A. 1993)(LOR for indecent acts with children should not have been admitted in larceny case).

(b)  United States v. Clemente, 50 M.J. 36 (1999)(MJ did not abuse his discretion in admitting two LORs for accused neglecting his child and assaulting his wife to rebut accused’s assertion that he acted out of interest in helping his family). 

3.   Drug/Alcohol Rehabilitation Information.  Federal Statutes restrict the disclosure of records as to the identity, diagnosis, prognosis, or treatment of drug and alcohol abusers under the Federal drug and alcohol abuse prevention programs. AFI 51-201, para. 8.3.  Do not offer evidence concerning drug/alcohol rehabilitation in your sentencing case-in-chief.  Disclosure is permitted: 

a. With the written consent of the accused-patient, as defense evidence in findings, as extenuation and mitigation, or in support of clemency.  Disclosure is limited to the necessary and relevant portions of the records.  However, the accused cannot selectively authorize disclosure to mislead the court or other parties at trial.  Id. 

b. Without the consent of the accused to rebut or impeach evidence presented by the accused.  AFI 51-201, para. 8.3.3. United States v. Gunter, 29 M.J. 140 (1989)(drug rehab officer’s opinion that accused lacked rehabilitation potential admissible after accused presented character statements and stated he was a likely candidate for rehabilitation);  United States v. Evans, 20 M.J. 504 (A.F.C.M.R. 1985), aff’d, 22 M.J. 192 (1986)(drug counselor allowed to testify in rebuttal after defense presented opinion testimony concerning the accused’s rehabilitation potential and the accused stated in his unsworn he would never use drugs again).

(1) This is true even if the information is found in the UIF.  United States v. Cruzado‑Rodriquez, 9 M.J. 908 (A.F.C.M.R.1980)(form establishing accused’s entry into a drug-alcohol rehabilitation program inadmissible despite being filed in UIF).

(2) An administrative action based on information gleaned from accused’s participation in a drug/alcohol rehabilitation program is likewise inadmissible.  United States v. Cottle, 11 M.J. 572 (A.F.C.M.R. 1981)(LOR for a positive urinalysis during drug rehab is inadmissible).

c.   The Court of Appeals for the Armed Forces has interpreted the above restrictions to apply only in cases of self-identification.  In all other cases, use of substance abuse information is not restricted by AFI 36-2701 and can be considered, if otherwise admissible under the rules of evidence.  United States v. Yarbrough, 55 M.J. 353 (2001)(MJ did not err in admitting substance abuse records containing information about accused’s pre-service drug use, service-related drug use, and various instances of uncharged misconduct when accused’s self-referral came after preferral of charges).        

 4.  Completeness.  If the accused objects to a particular document as being inaccurate or incomplete in a specified respect, or as containing matters not admissible, the admissibility of the document will be determined by the military judge. R.C.M. 1001(b)(2).

a.  IAW AFI 51-202, para.14.2, matters submitted by the  defense do not become part of the Article 15 record.  As a result, the record is complete without those documents.  United States v. Merrill, 25 M.J. 501 (A.F.C.M.R. 1987).

b. IAW AFI 36-2907, para. 3.5, matters submitted by the defense do become part of the record in administrative actions such as LORs.  As a result, the document must either show the accused did not submit matters or those matters must be included to avoid a “completeness” objection. 

5.  Authentication.  Absent waiver, any sentencing evidence offered as “personal data and  character of prior service of the accused” must be authenticated as an extract from the   files maintained on the accused by the official custodian of the particular records group from which it was obtained.
 United States v. Daigneault, 18 M.J. 503 (A.F.C.M.R. 1984).

PRACTICE TIP:  Authentication in sentencing is generally done in writing rather than through a witness.  The following language is typed either on the document itself or on a cover sheet attached to the document(s) and signed and dated by the individual in control of the records, i.e. the NCOIC of the Commander’s Support Staff (Orderly Room) or the NCOIC of the Evaluations Section of the Military Personnel Flight.  

“I hereby certify -------------(the attached Enlisted Performance Reports consisting of 6 pages)(this Letter of Reprimand) pertaining to AMN PAT D. COOK, 312-54-9786, is a true and accurate copy of the original maintained in his -------(Master Personnel Records)(Unit Personnel Record Group)(Personnel Information File)(Unfavorable Information File) at (HQ AFPC)(the Evaluations Section of the Military Personnel Flight)(the office of the Commander’s Support Staff) in accordance with departmental regulations.”  

C. Evidence of prior military or civilian convictions.  R.C.M. 1001(b)(3).  Note:  Mil.R.Evid. 609 does not govern admissibility of prior convictions in sentencing.                                             

1.  “Convictions” include:

a. Courts-martial conviction.  There is a "conviction" in a court‑martial when a sentence has been adjudged.  Pendency of appeal does not affect admissibility except for summary courts and special courts without a military judge.  In those cases, review under Article 64 or 66 must be completed.  R.C.M. 1001(b)(3)(B). 

b. In a civilian case, a conviction includes any disposition following an initial determination or assumption of guilt such as by guilty plea, trial, or nolo contendere, regardless of subsequent disposition.  It does not include juvenile records, expunged convictions, minor traffic violations, foreign or tribal convictions, or convictions reversed, vacated, invalidated, pardoned due to errors of law or because of discovered evidence exoneratingthe accused.  RCM 1001(b)(3) (A).  If there is doubt as to whether the finding is a conviction, check the law of the civilian jurisdiction.  United States v. Hughes, 26 M.J. 119 (C.M.A. 1988).  

c.   If not admissible as a “conviction”, consider admitting the evidence as a personnel record.  United States v. Ariail, 48 M.J. 285 (1998)(questionnaire completed by the accused and maintained in his personnel records that revealed past misconduct short of “conviction” was admissible.); United States v. Douglas, 55 M.J. 563 (A.F.Ct.Crim.App 2001)(stipulation of fact from previous court not admissible as a prior conviction.  MJ’s admission of the document was not arbitrary and capricious because it was admissible as a personnel record properly maintained in the Record of Trial.); United States v. Brocks, 55 M.J. 614 (A.F.Ct.Crim.App. 2001)(accused sworn statement to OSI was not admissible as a prior conviction.  MJ’s admission of the document was not arbitrary and capricious because it was admissible as a personnel record maintained by OSI).

          2. “Prior” convictions.                                                                                                                

a. Unlike the ten-year limitation found in Mil.R.Evid. 609 that applies during findings, there is no time limitation on admissibility of prior conviction during sentencing.  The conviction is admissible as long as it passes the Mil.R.Evid. 403 balancing test.  United States v. Tillar, 48 M.J. 541 (A.F.Ct.Crim.App.1998)(MJ admitted 18-year-old conviction for a similar offense); United States v. Lepresti, 52 M.J. 644 (N.M.Ct.Crim.App. 1999)(MJ admitted 15-year-old conviction for the same offense).                                                                                                                                            

b. “Prior” convictions also include those between date of offense and date of trial.  United States v. Caniete, 28 M.J. 426 (C.M.A. 1989);  United States v. Allen, 21 M.J. 507 (A.F.C.M.R. 1985).  

2.  Methods of proving prior convictions.  Convictions may be proven by any evidence  admissible under the Military Rules of Evidence.  R.C.M. 1001(b)(3)(C).  Common methods include:

a. DD Form 493 (Extract of Military Records of Previous Convictions).

b. Court‑Martial Order.  

c.  Certified copy of civilian conviction.

d.  Certified copy of police record check admissible to show prior convictions.  United  States v. Eady, 35 M.J. 15 (C.M.A. 1992).

4.  Level of detail/evidence explaining the conviction.                                                    

a.  "[T]he type of court, a brief description of the offense as would be contained in a promulgating order, the sentence, and any action by reviewing or appellate authorities is admissible information.  Certainly, if the accused pled to or was found guilty of a specification that lists aggravating circumstances, those circumstances are admissible subject to the balancing test inherent in Mil.R.Evid. 403."  United States v. Brogan, 33 M.J. 588 (N.M.C.M.R. 1991), pet. granted on other grounds, 38 M.J. 319 (1993), aff’d, 40 M.J. 270 (C.M.A. 1994).  

b.   The rule contemplates the admission of a document reflecting the fact of the conviction, including a description of the offense, the sentence, and any action by the appellate or reviewing authorities. United States v. Brock, 55 M.J. 614 (A.F.Ct.Crim.App. 2001); United States v. Douglas, 55 M.J. 563 (A.F.Ct.Crim.App. 2001), rev. denied, 55 M.J. 461 (2001).                 

c.   Elements of the offense or a copy of the statute are admissible to inform the court of the nature of the offense.  Id. 

D. Evidence in aggravation.  Trial counsel may present evidence as to any aggravating circumstances directly relating to or resulting from the offenses of which the accused has been found guilty. 

1. Evidence of aggravation includes, but is not limited to:  

a.   financial, social, psychological and medical impact on, or cost to any person or entity who was the victim of an offense; 

b.   evidence of significant adverse impact on the mission, discipline or efficiency of the command directly and immediately resulting from the accused’s offense; and

c.   evidence the accused intentionally selected any victim or any property as the object of the offense because of the actual or perceived race, color, religion, national origin, ethnicity, gender, disability, or sexual orientation of any person.  R.C.M. 1001(b)(4).

2. Standard for admissibility.  The phrase “directly relating to or resulting from the offenses” imposes a higher standard than mere relevance.  Evidence is admissible if it shows the specific harm caused by the accused.  Evidence qualifying for admission under R.C.M. 1001(b)(4) must also pass the test of Mil.R.Evid. 403.  United States v. Rust, 41 M.J. 472 (1995)(citations omitted).  


3.  Victim Impact 

a. Victim’s testimony concerning impact on her, including the trial process, and impact on her family admissible.  United States v. Powell, 55 M.J. 633 (A.F.Ct.Crim.App. 2001). 

b. Victim’s testimony regarding the changes in her lifestyle which resulted directly from rape admissible.  United States v. Marshall, 14 M.J. 157 (C.M.A. 1982).

c. Victim’s special circumstances which gave rise to enhanced impact admissible.  United States v. Wilson, 47 M.J. 152 (1997).

d. Death or physical injury directly relating to or resulting from offense is admissible.  United States v. Sargent, 18 M.J. 331 (C.M.A. 1984)(death resulting from sale/distribution of illegal drug admissible);  United States v. Lawson, 33 M.J. 946 (NMCMR 1991), aff’d, 36 M.J. 415 (C.M.A. 1993)(death of road guard sufficiently linked to accused’s dereliction of duty in improperly posting a guard at a checkpoint.);  United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985)(MP assaulted by person who used LSD sold to him by the accused proper impact evidence.)

e. The accused is not responsible for a never-ending chain of cause and effect.  United States v. Rust, 41 M.J. 472 (1995)(doctor’s malpractice resulted in death of baby.  Connection between the dereliction and father’s subsequent murder of mother and suicide too tenuous when balanced against the prejudicial impact.)

f. The fact the accused failed to advise sexual partner he was HIV positive despite knowing he could transmit the disease was proper aggravating evidence in an adultery case.  United States v. Jones, 44 M.J. 103 (1996). 

g. Eliciting from victim how he would feel if there was no punishment is not proper aggravating evidence.  United States v. Davis, 39 M.J. 281 (1994).     

4.  Impact on the family or community.

a. Permitting evidence of the harm inflicted on the victim’s family is an acknowledgement that crime impacts society.  Such evidence allows the sentencing authority to understand the full measure of loss suffered by all of the victims, including the family and the close community.  United States v. Wilson, 35 M.J. 473 (C.M.A. 1992)(testimony of a father regarding his family’s frantic search for his daughter the night of the incident and of their distress is admissible.)(citations omitted).

b. Just as impact of a crime can extend beyond an individual and affect a command, it can extend to the victim’s family.  Indeed, the impact on the victim’s family is yet another form of impact on the victim.   United States v. Fontenot, 26 M.J. 559 (A.C.M.R. 1988), aff’d, 29 M.J. 244 (C.M.A. 1989)(testimony of mother and father regarding impact on themselves, rape victim, and other family members admissible).

c. The prosecution has a legitimate interest in reminding the sentencing authority the victim was an individual whose death represents a unique loss to society and his family. United States v. Peason, 17 M.J. 149 (C.M.A. 1984)(evidence that victim was an outstanding person and his family and community were devastated by the loss is admissible);  United States v. Taylor,  41 M.J. 701 (A.F.Ct.Crim.App. 1995)(picture of victim and testimony of victim’s brother and sister regarding the victim, his background, and what his death meant to them admissible), citing, Payne v. Tennessee, 111 S. Ct. 2597 (1991). 

d. Potential lethal use in community of land mines sold indiscriminately by accused admissible.  United States v. Frazier, 33 M.J. 260 (C.M.A. 1991)(testimony that drug dealers and terrorists might be interested in the accused's stolen Claymore mines was admissible in sentencing).  

          5.  Expert testimony concerning impact.

a. Expert testimony on “grooming” a victim of child sexual abuse admissible to explain the impact on the victim.  United States v. Patterson, 54 M.J. 74 (2000).


b. Expert testimony concerning "Battered Wife Syndrome" and the three-phase typical behavioral response is proper victim impact evidence in a spousal assault case.  United States v. Hancock, 38 M.J. 672 (A.F.C.M.R. 1993).

c. Admission of expert testimony about short-term effects of sexual abuse on child victims and the long-term effects for which they were “at risk” not an abuse of discretion.  United States v. Stark, 30 M.J. 328 (C.M.A. 1990).

d. Expert testimony concerning the likelihood of emotional harm and the need for continued therapy admissible.  United States v. Holt, 33 M.J. 400 (C.M.A.1991). 

e. Expert testimony that victim testifying became progressively more traumatizing and victim would require further therapy admissible.  United States v. Duncan, 48 M.J. 797 (N-M.Ct.Crim.App. 1998);  United States v. Hollingsworth, 44 M.J. 688 (C.G.Ct.Crim.App.1996).

f. Testimony of social worker as to number of child abuse cases in her jurisdiction was not directly related to accused's offenses.  United States v. Ferrer, 33 M.J. 96 (C.M.A. 1991).

          6.  Impact on the mission, discipline, or efficiency of the command.

a. Accused abused a position of trust and was removed from his position as a result.  The removal resulted in everyone in the section working harder, reduced efficiency, and lowered morale.  That impact was a sufficiently direct and immediate result of his offense to be admissible.  United States v. Keys, 55 M.J. 537 (A.F.Ct.Crim.App. 2001).

b. Accused falsified his combat record.  In sentencing, two combat veterans testified they were personally offended by the fabrication; another described the danger to the unit caused by the misrepresentation.  Held to be proper impact evidence.  United States v. Armon, 51 M.J. 83 (1999).

c. After discovery of the offense, the accused lost his security clearance and could not work in his occupational specialty.  His supervisor testified about the two years of specialized training the accused received.  Proper impact evidence.  United States v. Thornton, 32 M.J. 112 (C.M.A. 1991); see also, United States v. Fitzhugh, 14 M.J. 595 (A.F.C.M.R. 1982)(Testimony that accused, as a missile crew member, had to be PRP certified; that his drug involvement required his removal from PRP; and that removal affected crew integrity as missile crews train and pull alert together was admissible as impact on the unit).

d. Accused was derelict in the performance of duties for improperly posting a guard at a checkpoint.  The guard was left behind and not reported missing by his unit for 2 ½ days.  He was never found and presumed dead.  The guard’s death certificate and a statement of search efforts made and the cost therefor were admitted.  Because the dereliction was a key link in the direct chain of events, the search and death were “directly relating to or resulting from” the misconduct.  United States v. Lawson, 33 M.J. 946 (N-M.Ct.Crim.App. 1991), aff’d, 36 M.J. 415 (C.M.A. 1993).  

e. Testimony that the accused, rather than leaving the area as directed, actually agitated the situation and, in part, caused the officer to lose control over the incident admissible in aggravation.  United States v. Vickers, 13 M.J. 403 (C.M.A. 1982).

 7.  Uncharged misconduct. Aggravating circumstances must directly relate to or result from the offense of which the accused has been found guilty.  R.C.M. 1001(b)(4).  “Directly relating to or resulting from” encompasses evidence of other crimes that are part of a “continuous course of conduct involving the same or similar crimes, the same victims, and a similar situs within the military community.”  United States v. Norse, 55 M.J. 229 (2001)(uncharged larcenies from same victim admissible as directly related to charged offense as part of continuing scheme to steal from the victim); United States v. Shupe, 36 M.J. 431 (C.M.A. 1993)(evidence of drug transactions not embraced in guilty plea admissible to show continuous nature of charged conduct and full impact on military community); United States v. Ross, 34 M.J. 183 (C.M.A. 1992)(evidence accused had altered test scores on other occasions admissible to show continuous nature of charged conduct and full impact on military community); United States v. Mullens, 29 M.J. 398 (C.M.A. 1990)(indecent liberties with his children admissible in sentencing for convictions of sodomy and indecent acts with his children.); United States v. Wingart, 27 M.J. 128 (C.M.A. 1998)(error to admit uncharged sexual misconduct with another victim).

          8.  Statements of the Accused.       

a. Statements made during the Care inquiry can be admitted through authenticated transcript, court reporter, or other person present during the inquiry.  United States v. Figura, 44 M.J. 308 (1996); United States v. Irwin, 42 M.J. 479 (1995); United States v. Holt, 27 M.J. 57 (1988).  These statements are not automatically considered in sentencing even in a bench trial.  Trial counsel must admit the statements.   United States v. Ross, 34 M.J. 183 (1992).


b. False statements made about an offense after the offense are not admissible as evidence in aggravation.  The false statement does not directly relate to or result from the underlying offense.  The impact of the false statements have on investigative activities may be a proper aggravating factor if factually developed.  United States v. Cameron, 54 M.J. 618 (A.F.Ct.Crim.App. 2000).

c. Lack of remorse.  Sex assault victim testified on aggravation that she wanted the accused "to admit what he has done" to her and "to apologize" to her for it. Family Advocacy Program Manager earlier testified as to the importance to victims of having perpetrators acknowledge their acts and their guilt.  "An accused's recalcitrance in refusing to admit his guilt after findings is, in a proper case, an appropriate factor for the members to consider in their sentencing deliberation on his rehabilitation potential." United States v. Holt, 33 M.J. 400 (C.M.A.1991).  BE CAREFUL!!

d. Accused’s letter to his Congressman that addressed his use of LSD, motive in doing so, and showed how the drug use impacted mission effectiveness, discipline, and readiness was admissible in aggravation.  Further, his statements concerning his repeated use, desire to refrain, and early difficulties in doing so were admissible on the issue of rehabilitative potential.  United States v. Gogas, 55 M.J. 521 (A.F.Ct.Crim.App. 2001).

e. Letter written by accused to friend expressing anger, frustration and a wish to relieve her stress by getting drunk and high not admissible because it had nothing to do with the offenses.  United States v. Kelley, 50 M.J. 501 (A.F.Ct.Crim.App. 1998).  

f. Threats made during a rape admitted to show impact of the offense on the victim.  United States v. Irwin, 42 M.J. 479 (1995).

g. Statements by the accused in previous court-martial that he would never commit charged misconduct again admissible.  United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985).

h. Evidence of the accused’s previously-expressed awareness of magnitude and seriousness of an offense for which he is later convicted is admissible in aggravation.  United States v. Alis, 47 M.J. 817 (A.F.Ct.Crim.App.1998).

i.    Admissions made by an accused which are contained in an AF Form 2030, Drug and Alcohol Abuse Certificate, which are signed upon entry into the Air Force are not admissible in sentencing to show knowledge of the illegal nature of a drug and the consequences of its illegal use.  It was not deemed either proper aggravation evidence under R.C.M. 1001(b)(4) or proper rebuttal.  United States v. Peck, 36 M.J. 900 (A.F.C.M.R. 1993).

9.  Relaxed Rules of Evidence.  Except in capital cases, a written or oral deposition taken   IAW R.C.M. 702 is admissible in aggravation.

E.  Evidence of rehabilitation potential. Rehabilitation potential refers to the accused’s potential to be restored, through vocational, correctional, or therapeutic training or other corrective measures to a useful and constructive place in society.  R.C.M. 1001(b)(5).

1. Trial counsel may present, by testimony or oral deposition, evidence in the form of an opinion concerning the accused’s potential for rehabilitation. RCM 1001(b)(5)(A).

a. The witness providing opinion evidence regarding rehab potential must possess sufficient information and knowledge about the accused to offer a rationally based opinion that is helpful to the sentencing authority.  Relevant information and knowledge include, but are not limited to, information and knowledge about the accused’s character, performance of duty, moral fiber, determination to be rehabilitated, and nature and severity of the offenses. RCM 1001(b)(5)(B).

b. The opinion of the witness regarding the severity of the offense(s) may not serve as the principal basis for the opinion.  RCM 1001(b)(5)(C);  United States v. Williams, 47 M.J. 142 (1997).

c. The opinion offered is limited to whether the accused has rehabilitative potential and to the magnitude or quality of any such potential.  RCM 1001(b)(5)(D).  

(1) The Court of Appeals for the Armed Forces, formerly the Court of Military Appeals, has stated:  RCM 1001(b)(5) contemplates one question:  “What is the accused’s potential for rehabilitation”-and one answer “In my opinion, the accused has ____(good, no, some, little, great, zero, much, etc.) potential for rehabilitation.”  United States v. Aurich, 31 M.J. 95 (C.M.A. 1990).

(2) PRACTICE TIP:  The Air Force Court of Criminal Appeals, formerly the Air Force Court of Military Review, summarized the proper procedure for eliciting an opinion of rehabilitation potential.  First, lay a foundation showing the witness knows the accused and has had sufficient contacts with him to form an opinion.  This does not include specific instances of conduct.  Second, have them state they have in fact formed an opinion based on the accused character, performance of duty, moral fiber, determination to be rehabilitated, and the nature/severity of the offenses.  Third, have the witness offer their conclusion as to their opinion.  United States v. Clarke, 29 M.J. 582 (A.F.C.M.R. 1989).

(3) Trial counsel may not inquire into the specific acts which form the basis for the opinion on direct. United States v. Rhoads, 32 M.J. 114 (C.M.A. 1991)(the proponent of the witness may not present the basis for that witness’ opinion); United States v. King, 30 M.J. 334 (C.M.A. 1990). 

(a) Inquiry into relevant and specific instances of conduct is allowed on cross. R.C.M. 1001(b)(5)(e).  

(b) Also, the scope of opinion testimony permitted on redirect may be expanded, depending on the nature and scope of the cross-examination.  R.C.M. 1001(b)(5)(f); United States v. Rhoads, 32 M.J. 114 (C.M.A. 1991) (the basis for the opinion may be elicited once the defense attacks the opinion as being without foundation); United States v. Gregory, 31 M.J. 236 (C.M.A. 1990)(defense did not “open the door” for TC to inquire into specific instances when cross-examination sought only to mitigate documentary evidence). 
d. A witness may not offer an opinion concerning the appropriateness of a punitive discharge or whether the accused should be returned to the unit.  RCM 1001(b)(5)(D).

(1) R.C.M 1001(b)(5) defines rehabilitation potential as the accused’s potential to be restored…to a useful and constructive place in society.  Rehabilitation potential testimony that narrows the context of the opinion to say the accused has no rehabilitation potential in the Air Force is the equivalent of saying “no potential for continued service” and is improper.  United States v. Bish, 54 M.J. 860 (A.F.Ct.Crim.App. 2001)(excellent example of how to mess up virtually all aspects of direct examination on rehabilitation potential).

(2) Euphemisms for discharge are likewise inappropriate.  United States v. Williams, 50 M.J. 397 (1999)(commander improperly testified about her past intention to administratively discharge the accused); United States v. Hampton, 40 M.J. 457 (C.M.A. 1994)(CC testimony that accused does not deserve to remain in the Army inappropriate); United States v. Kirk, 31 M.J. 84 (1990)(CC stating it would be a “waste of Air Force resources to retain” inappropriate); United States v. Wilson, 31 M.J. 91 (C.M.A. 1990)(CC testimony that he does not want accused back in the unit improper euphemism); United States v. Ohrt, 28 M.J. 301 (C.M.A. 1989)(statements such as “no potential for continued service” and “he should be separated” are inappropriate euphemisms).

(3)  This proscription MAY apply to the defense as well.  United States v. Ramos, 42 M.J. 392 (1995)(defense witness stating accused can still be a soldier in the Army was an inappropriate comment on retention); United States v. Ohrt, 28 M.J. 301 (C.M.A. 1989)(no witness, prosecution or defense, should be allowed to express an opinion whether the accused should be punitively discharged.  That question is one for the court to decide); United States v. Foley, 37 M.J. 822 (A.F.C.M.R. 1993), rev. denied, 39 M.J. 340 (1993); but see, United States v. Aurich, 31 M.J. 95 (C.M.A. 1990)(testimony that CC wants the accused back in the unit is admissible); United States v. Bish, 54 M.J. 860 (A.F.Ct.Crim.App 2001)(RCM 1001 does not appear to prohibit the defense from offering evidence that a member of the unit wants him back).  

e.  Opinions from expert witnesses

(1)  Evidence of the depths of an accused’s sexual problems is a proper matter for consideration in sentencing.  United States v. Ciulla, 32 M.J. 186 (C.M.A.), cert. denied, 502 U.S. 857 (1991). 

(2)  Expert testimony of a forensic psychiatrist concerning the potential "future dangerousness" of the accused was a proper matter for consideration in sentencing as rehabilitation evidence under R.C.M. 1001(b)(5).  United States v. Williams, 41 M.J. 134 (C.M.A. 1994); see also, United States v. Stinson, 34 M.J. 233 (C.M.A. 1992)(a forensic psychiatric expert's prediction of accused's future dangerousness was a proper matter for consideration of the accused's "potential for rehabilitation").  The fact the expert has not had an opportunity to interview the accused goes to weight, not admissibility.  United States v. Scott, 51 M.J. 326 (1999) (expert testified about factors that lead to recidivism and that accused was “at high risk of reoffense” based on her review of accused’s psychiatric evaluations).

(3)  The Government may not unfairly smuggle hearsay in under the guise of showing the underlying basis for expert testimony.  United States v. George, 52 M.J. 259 (2000)(social worker testified the accused’s rehabilitation was guarded and questionable.  The MJ erred in allowing the expert to then state another social worker’s conclusion that the accused was “predatory in nature”, as part of the basis for her opinion).  Mil.R.Evid. 403 is the judge’s tool for preventing a party from unfairly smuggling hearsay, either as a basis for an expert opinion or under the various hearsay exceptions.  Id., citing, United States v. Schap, 49 M.J. 317 (1998).    

(4)  The Government must lay a proper foundation for the expert opinion.  United States v. McElhaney, 54 M.J. 120 (2000) (MJ erred in admitting opinion of expert because government failed to lay a proper foundation.  Witness was a child psychiatrist who had never examined accused or reviewed his records.  He testified the accused’s conduct was consistent with pedophilia and gave generalized testimony about the rehabilitation potential of pedophiles without referencing the source of his information); United States v. LaTorre, 53 M.J. 179 (2000)(no showing the expert’s methods or conclusions were accepted by the scientific community.  Further, his description of the study group was too cursory, and the group too limited to meet the Daubert standard.  Finally, the Government adduced no testimony to apply the information to the accused). 

(5)  A qualified expert, having a rational basis upon which to form an opinion, may provide testimony about the "chances" of overcoming drug addiction.  United States v. Gunter, 29 M.J. 140 (C.M.A. 1989).

      V.  THE DEFENSE CASE.  R.C.M. 1001(c).  
A.  Rules of evidence.  The military judge may, with respect to matters in extenuation or mitigation or both, relax the rules of evidence.  This may include admitting letters, affidavits, certificates of military or civil officer, and other writings of similar authenticity and reliability.  R.C.M. 1003(c)(3).


1. While this rule does discuss documentary evidence, it is not limited to documentary evidence.  If read in conjunction with RCM 1001(e), it is clear the intent of the sentencing rules is to favor the admission of relevant evidence in the sentencing proceeding, regardless of the form of the evidence.  United States v. Roth, 52 M.J. 187 (1999)(MJ abused her discretion by refusing to allow witness to testify because that witness had not been sequestered.  Mil.R.Evid. 615 is a rule of evidence the MJ could have, and should have, relaxed in this case).

2.   PRACTICE TIP:  Defense counsel does not have to verbally request the rules be relaxed.  Rather, the request is tacit and done by simply offering the exhibits into evidence.  The military judge also does not announce that he is relaxing the rules of evidence, he simply admits the exhibits.   

B.  Matters in extenuation serve to explain the circumstances surrounding the commission of the offense, including those reasons that do not constitute a legal justification or excuse.  R.C.M. 1001(c)(1)(a).  Evidence of poor medical treatment received by victim was extenuating and should have been allowed.  United States v. Loya, 49 M.J. 104 (1998). 

C.   Matters in mitigation are introduced to lessen the punishment to be adjudged by the court or to furnish grounds for a recommendation of clemency.  It includes particular acts of good conduct or bravery, and evidence of the accused's reputation or record in the service for efficiency, fidelity, temperance, courage, or any other trait that is desirable in a service member.  R.C.M. 1001(c)(1)(b).  

1. Evidence of the accused’s estimated retirement pay at various ranks if he was not punitively discharged is admissible even if the accused is not actually retirement eligible at the time of the court-martial.  United States v. Luster, 55 M.J. 67 (2001)(accused had 18 years and three months of service and was serving an enlistment which would normally result in his eligibility for retirement).  

2. A defense exhibit summarizing retirement benefits is admissible when the accused has 18 years of service and could retire during the current enlistment.  United States v. Washington, 55 M.J. 441 (2001). 


3. Evidence of motive, moral, religious, or political views, or personal or family needs or situations are all possible sentencing matters in extenuation and mitigation.   United States v. Fleming, 23 C.M.R. 7 (C.M.A. 1957).

D.  Methods of Proof
1. Documentary Evidence.  The defense frequently submits certificates of training, awards and decorations, letters of appreciation, and memoranda describing the accused’s character and past military service.  Under the relaxed rules of evidence, these documents are generally admissible.       


a.  If the individual writer offers an opinion about the accused’s rehabilitation potential, ensure it is in the proper form, i.e. “TSgt Smith has very good rehabilitation potential.”  Argue that opinions regarding retention or separation, or euphemisms therefore, are inappropriate regardless of which side offers them.  See, Section IV, d, 3, above.    

b.  Interview, at least telephonically, each person who provides a statement.  

(1)  You goals are to determine whether they have a valid basis for his statements/opinions and what points you could make to undercut his statement/opinion.  What is the extent of his knowledge about the offenses and the accused?  How much contact have he had with the accused?  Has the accused told him?  Is he aware of other misconduct on the part of the accused?         

(2)  If the individual has no basis for their opinion, object to the admissibility of the document.  If the document contains inappropriate references to retention or “potential rehabilitation in the Air Force,” object to the admissibility of those statements.  If the individual has a sufficient basis for the opinion but you wish to point out weaknesses, e.g. minimal contact, no knowledge of offenses or previous misconduct, you can either ask them for a second statement covering those matters or ask that they be called as a witness in order for you to cross-examine them.  Notify defense as soon as possible.  In many cases, they will simply not offer the statement.   

2.  Witnesses.  Defense may call witnesses to testify about the circumstances surrounding the offense, the accused’s background, and/or the accused’s character or past military service.  That testimony is generally admissible.                                                  

a. Again, watch for a lack of proper basis for the opinion or inappropriate rehabilitation potential testimony.  If based on your interview, you believe the individual intends to testify improperly, i.e. the accused should be returned to the unit, discuss this with defense counsel.  If he is unwilling to make assurances that he does not intend to “go there”, make a verbal motion-in-liminie during the initial sentencing Article 39(a) session to preclude that testimony.  

b. An effective cross-examination for sentencing witnesses frequently includes “did you know” questions to point out either their lack of knowledge or all of the facts that call their judgment into question.     

(1) A lay witness who has given an opinion on direct examination may be called upon to give his reasons therefore on cross-examination to weaken or destroy the persuasive value of the opinion.  Wide latitude should be permitted in such an examination.  United States v. White, 33 M.J. 555 (A.C.M.R. 1991).   
 

(2) Defense called the accused's commander who testified that the accused had a "great, great chance to rehabilitate."  TC properly cross‑examined this witness on the specific basis of such an opinion:  "Such cross‑examination may properly probe the commander's knowledge of the full extent of appellant's criminal conduct and specific instances of post‑discovery conduct that would be contrary to a rehabilitative desire."  United States v. Sawyer, 32 M.J. 917 (A.F.C.M.R. 1991).

(3) PRACTICE TIP:  Remember cross-examination is, at times, unnecessary. Are you really going to score points cross-examining the accused’s mother?  She’s not likely to concede anything; the members will sympathize with her; and you can argue bias based on the relationship alone.  Think before you speak.

3.  Expert Witnesses.  Defense may call an expert witness to address the accused’s mental state (which fell short of a defense), rehabilitation potential, or other relevant matters.

a.   Defense expert testified about accused rehabilitation potential and his opinion that confinement may do more harm than good.  MJ properly allowed TC to cross‑examine witness on sex offender rehabilitation programs at the Ft. Leavenworth Disciplinary Barracks.  United States v. Lapeer, 28 M.J. 189 (C.M.A. 1989).

b.   Trial counsel should not have been allowed to ask defense expert whether the accused admitted to the expert that he had committed sodomy with one of the stepdaughters (uncharged misconduct) despite fact the expert had testified about accused’s rehabilitation program.  That fact had limited relevance to the basis of the expert opinion.  It was error to admit this evidence under Mil.R.Evid. 403.    United States v. Cole, 29 M.J. 873 (A.F.C.M.R. 1989).  

4.  Statement by the accused.  R.C.M. 1001(c)(2).  The accused may testify, make an unsworn statement, or both in extenuation, in mitigation, or to rebut matters presented by the prosecution.


        a.  Sworn Testimony.    

    (1)  Can limit testimony to any one or more of the specifications. 

(2)  Subject to cross‑examination by trial counsel, the military judge and court     members.

 b.   Unsworn statement.  R.C.M. 1001(c)(2)(c).

 (1)  May be oral, written, or both.

 (2)  May be presented by accused, counsel, or both.

 (3)  Not subject to cross examination by trial counsel or questions by the court. 

 (4)  An accused's unsworn statement does not put his character for truthfulness in issue. United States v. McCurry, 5 M.J. 502 (A.F.C.M.R. 1978);  United States v. Thomas, 36 M.J. 638 (A.C.M.R. 1992).  As a result, TC may not introduce opinion evidence showing the accused as an untruthful person unless there is a specific claim of truth or veracity made by the accused in his unsworn statement.

(5)  The accused can include in an unsworn statement matters that are not admissible in evidence on sentencing.  The right of allocution is virtually unrestricted, while not wholly unconstrained.  United States v. Friedmann, 53 M.J. 800 (A.F.Ct.Crim.App. 2000)(accused told members about the punishment two other airmen received for same offense and asked members not to give BCD so his commander could administratively discharge him);  United States v. Jeffery, 48 M.J. 229 (1998)(options to a punitive separation and the repercussions of a separation on retirement eligibility and benefits can be included in an unsworn statement); United States v. Grill, 48 M.J. 131(1998)(accused should have been allowed to discuss disposition of companion cases in unsworn statement).  

(a)  Defense counsel, speaking for the accused as part of the accused’s unsworn statement, should have been allowed to state the accused would have to register as a sexual offender under “Megan’s Law.”  United States v. Macias, 53 M.J. 728 (Army Ct.Crim.App. 1999).

(b)  Defense may not use sentencing statement to challenge or re‑litigate the findings of the court.  United States v. Teeter, 16 M.J. 68 (C.M.A. 1983).

(c)  Prior sexual behavior of sexual offense victim may not be admitted.  United States v. Fox, 24 M.J. 110 (1987).  

(d)  MJ properly denied defense request to reopen the unsworn statement in response to a court-member question.  United States v. Satterley, 55 M.J. 168 (2001).

(6)  TC may rebut any statements of fact contained therein.  R.C.M. 1001(c)(2)(C); United States v. Manns, 54 M.J. 164 (2000)(“I have tried throughout my life…to stay within the laws and regulations” is an assertion of fact that the accused tried to obey the law.  The prosecution was entitled to produce evidence that accused had not tried or at least had not tried very hard); United States v. Partyka, 30 M.J. 242 (C.M.A. 1990)(placing blame for trauma on victim and her step-father not a fact subject to rebuttal); United States v. Cleveland, 29 M.J. 361 (C.M.A. 1990)("I feel that I have served well” is not a statement of fact); United States v. Privette, 31 M.J. 791 (A.F.C.M.R. 1990)(“I will never use marijuana again” is not a fact subject to rebuttal); United States v. Campbell, 32 M.J. 580 (A.F.C.M.R. 1990)(carefully worded unsworn statement that my service was good “until this year” prevented the government from rebutting with recent misconduct).

(7)  After Government rebuttal to accused unsworn statement, accused is entitled to make a second unsworn statement.  United States v. Provost, 32 M.J. 98 (1991).   

VI.  REBUTTAL AND SURREBUTTAL (R.C.M. 1001(d))

A. If the military judge relaxes the rules of evidence for the defense, he/she may relax the rules during rebuttal and surrebuttal to the same degree.  

B. The function of rebuttal evidence is to "explain, repel, counteract, or disprove the evidence introduced by the opposing party."  United States v. Strong, 17 M.J. 263 (C.M.A. 1984)(citations omitted)(when defense presented the accused’s commendations during a particular period of service, the government was properly allowed to rebut with evidence of misconduct from the same period of service).  The defense must accept responsibility not only for the specific evidence it offers in mitigation, but also for the reasonable inferences which must be drawn from it.  Id.    

1.  Evidence of uncharged misconduct involving drug distribution to other servicemen was proper rebuttal in hash distribution case after defense introduced statements from other servicemen who had worked with the accused addressing the accused's ability as a combat medic.  The defense portrayed accused "as a glowing soldier" and choose to open the door regarding the accused’s good military character.  The government was properly afforded an opportunity to respond.  United States v. Hallum, 31 M.J. 154 (C.M.A. 1990).

2.  Defense introduced evidence attempting to show that confinement of child molester accused would be inappropriate.  It was proper to rebut with evidence showing treatment accused would receive at Ft. Leavenworth for child molestation.  United States v. Flynn, 28 M.J. 218 (C.M.A. 1989).

3.  If a witness makes broad collateral assertions on direct that he has never engaged in a certain type of misconduct or volunteers that information in responding to an appropriately narrow cross-examination question, he may be impeached with extrinsic evidence.  United States v. Trimper, 28 M.J. 460 (C.M.A. 1989)(in case where foolish judge advocate testified in findings that he had never used cocaine, government was allowed to rebut with extrinsic evidence of uncharged cocaine use).  

4.  TC could have presented evidence to explain, repel, counteract, or disprove the appellant’s unsworn statement in which he told members two other airmen received NJP and administrative discharges for the same offense. United States v. Friedmann, 53 M.J. 800 (A.F.Ct.Crim.App 2000).  Because of the wide latitude given to the defense in sentencing, the MJ would have been well within his discretion to afford the prosecution some latitude to prevent a one-sided picture being presented to the sentencing authority.  Id.

5.  Defense presented copies of letters the accused sent to the victims family expressing remorse.  Government was allowed to rebut with inconsistent statements in which the accused had indicated he did not feel remorseful and gloated about the crime.  United States v. Willis, 43 M.J. 889 (A.F.Ct.Crim.App. 1996), aff’d, 46 M.J. 258(1997).

C.  Relevant material contained in a PIF may be admitted for rebuttal purposes, even if the accused did not receive a copy, the accused did not have an opportunity to respond, or the action is more than 5 years old, if in the military judge’s discretion, other competent means of authenticating the material have been presented to the court.  AFI 51-201, para. 8.5.2.3.;  United States v. Terrell, 8 M.J. 705 (A.F.C.M.R. 1980)(LOR retired from UIF is not admissible).

VII.  SENTENCING INSTRUCTIONS.  Standard sentencing instructions are found in the  Trial Procedure Guide, DA PAM 27-9 (“the script”).  Because these standard instructions are based on a careful analysis of current case law and statutes, a military judge should not deviate significantly from these instructions without explaining his reasons.  United States v. Rush, 54 M.J. 313 (2001)(MJ erred when he declined to give the “ineradicable stigma of a punitive discharge” instruction and failed to explain his rational on the record.) 

A. Required Instructions.  R.C.M. 1005(e) provides instructions on sentence shall include:  

1. The maximum authorized sentence and the mandatory minimum sentence, if any;

2. A statement of the effect any sentence announced will have on the accused’s entitlement to pay and allowances;


     3.   The procedures to be followed during deliberation and voting; 

4. A statement informing the members they are solely responsible for selecting an appropriate sentence and that they may not rely on any possible mitigating action by higher authorities; 

5. A statement that the members should consider all matters in extenuation, mitigation and aggravation introduced before or after findings, and matters introduced under R.C.M. 1001(b)(1), (2), (3) and (5).  

a. To accomplish this, the Military Judge uses Instruction 2-5-23 in the script.  The components of that instruction are frequently referred to as the Wheeler factors in reference to United States v. Wheeler, 17 C.M.A. 274, 38 C.M.R. 72 (1967).

b.   PRACTICE TIP:  Trial counsel and defense counsel should be prepared to tell the military judge which of the Wheeler factors apply and to provide the language necessary to complete the components of the instruction.  If the requested language is lengthy or complex, trial counsel/defense counsel should draft a written request for the instruction, incorporating the proposed language. 

c.  The Military Judge is not required to instruct on every possible mitigating factor but should instruct that a guilty plea is a matter in mitigation.  United States v. Hopkins, 55 M.J. 546 (A.F.Ct.Crim.App. 2001)(MJ did not error in failing to instruct that accused’s expression of remorse was a mitigating factor).

6. Impact of a punitive discharge on retirement benefits, if there is an evidentiary predicate for the instruction and a party requests it.  United States v. Boyd, 55 M.J. 217 (2001)(15 ½ years of service is a sufficient evidentiary predicate to entitle accused to an instruction on retirement benefits despite the fact defense did not present evidence concerning retirement benefits, mention retirement in the unsworn statement, or argue it).  A MJ may deny such a request only in cases where there is no evidentiary predicate or the possibility of retirement is so remote as to make it irrelevant to determining an appropriate sentence.  Id.  A retirement benefits instruction may entitle the prosecution to an instruction on the legal and factual obstacles to retirement faced by an accused.  Id. 

B. Other Instructions.

1. Instructions on the collateral consequences of a court-martial conviction should be avoided. United States v. Griffin, 25 M.J. 423 (C.M.A.), cert. denied, 487 U.S. 1206 (1988).  However, when an accused uses his unsworn statement to raise issues, the military judge does not error in providing the court members accurate information on how to appropriately consider those matters in deliberations.  United States v. Friedmann, 53 M.J. 800 (A.F.Ct.Crim.App. 2000)(accused raised the issues of administrative discharge and comparative sentences in his unsworn statement.  MJ properly instructed on both issues); United States v. Perry, 48 M.J. 197 (1998)(military judge properly refused to instruct on recoupment of education costs because there was no evidentiary predicate); United States v. McElroy, 40 M.J. 368 (C.M.A. 1994)(military judge did not err in instructing on vested VA benefits based on a past enlistment).    

2.  While the military judge’s discretion in choosing whether to instruct upon “collateral” matters in broad, he is required to give legally correct instructions that are tailored to the facts and circumstances of the case.  United States v. Duncan, 53 M.J. 494 (2000).   When members ask whether an accused will be required to participate in a rehabilitation program, it is appropriate for the military judge to answer if he can draw upon a body of information that is reasonably available and which rationally relates to the sentencing considerations in RCM 1005(e)(5).  Id.  The availability of parole and rehabilitation programs are issues of general knowledge and concern, and as such, may be instructed upon especially when requested by the members.  Id.  

3.  Mendacity.  Military judge may instruct that lying as a witness may be evidence of the accused lack of rehabilitation potential. United States v. Beaty, 14 M.J. 155 (1982); United States v. Warren, 13 M.J. 278 (1982).   PRACTICE TIP:  TC should specifically request the "mendacity" instruction when the accused has testified in the findings phase and the court members disregarded his testimony and returned a verdict of guilty.  The standard mendacity instruction can be found in DA PAM 27-9, page 102.  

4.   MJ erred in instructing on military department’s drug policies even if it is likely  members knew of such policies.  United States v. Kirkpatrick, 33 M.J. 132 (1991).   

5.   MJ did not err in failing to instruct the members not to consider testimony regarding a co-actors pretrial agreement in determining an appropriate sentence where defense counsel did not want proffered instruction.  United States v. Schnitzer, 44 M.J. 380 (1996). 

6.   PRACTICE TIP:  If evidence is admitted for a limited purpose, the military judge should give a limiting instruction similar to that which would be given during findings.  For example, if trial counsel, in cross-examining a defense witness who gave an opinion regarding rehabilitation potential, asked several “did you know” questions concerning uncharged misconduct, the military judge should instruct the members on the proper use of that uncharged misconduct during deliberations, i.e. to assess the value of the opinion and not as a basis to increase punishment.

VIII.  THE PROSECUTION SENTENCING ARGUMENT (R.C.M. 1001(g))

A. Trial counsel may not purport to speak for the convening authority or any higher authority.  R.C.M. 1001(g).  

1. Counsel may not even hint that they speak for the convening or higher authority-“I stand before you as a representative of the US Government…the US Government wants this person to go to jail for a minimum of forty-four months and fourteen days” was improper argument.  United States v. Flynn, 34 M.J. 1183 (A.F.C.M.R. 1992)

2. PRACTICE TIP:  This rule seeks to prevent unlawful command influence.  The members are charged with determining an appropriate sentence.  Do not say or do anything that could be construed as subjecting them to outside influence regarding what an appropriate sentence might be.  

B.   Likewise, counsel should not refer to the views of the convening or higher authorities or any policy directive relative to punishment.  R.C.M. 1001(g); United States v. Grady, 15 M.J. 275 (C.M.A. 1983)(any reference to departmental or command policies which in effect bring the commander into the deliberation room is improper, whether referenced by trial counsel or defense counsel).  PRACTICE TIP:  Do not argue the Air Force “zero tolerance” policy for drugs or sexual harassment.

1.   Do argue core values.  Core values do not constitute guidance from higher authority related to punishment.  Rather, they are aspirational concepts service personnel are expected to know and follow.  Failure to comply with them does not necessarily require any specific punishment or disposition.  United States v. Fortner, 48 M.J. 882 (N-M.Ct.Crim.App. 1998), rev. denied, 51 M.J. 478 (1999).


2.   Do not refer to possible post-trial actions such as clemency.

C.   Do argue for a specific lawful sentence.  RCM 1001(g).  Example:  “An appropriate sentence in this case would be a bad conduct discharge, 5 months confinement, and  reduction to airman basic”. 
1. Arguing for a sentence that exceeds the pretrial agreement is appropriate.  United States v. Rich, 12 M.J. 661 (A.C.M.R. 1981).

2. Do not argue any quantum of punishment greater than the court-martial may adjudge.  R.C.M. 1001(g).  PRACTICE TIP:  Calculate the maximum punishment based on the offenses of which the accused was convicted.  The military judge will confirm the maximum punishment during an Article 39(a) session.  Make sure your recommended sentence/argument does not call for punishment in excess of that amount.  This issue most often arises when the accused is partially acquitted…remember to revise your sentencing argument to fit the convictions.  Also, when the accused has been found not guilty of any offense, do not include that offense or the underlying facts in your argument.    
3. Do not indicate the recommended sentence was coordinated with or approved by any higher authority.  To do so would create unlawful command influence.    See, para. A, above.
4. Do not reference sentences from other cases.

 5.  Do not, aside from recommending a sentence, express any personal opinion.   United States v. Barnack, 10 M.J. 799 (A.F.C.M.R. 1981).

6.   Do not invite the members to sentence the accused for uncharged misconduct, conduct for which he was acquitted, or for lying (unless he was convicted of a false statement type offense). 

a.   Trial counsel was well within the parameters when he argued that members should consider the testimony of two witnesses who testified about uncharged misconduct.  Trial counsel did not ask members to sentence accused for the uncharged misconduct.  United States v. Dewrell, 52 M.J. 601 (A.F.Ct.Crim.App. 1999).  

b.   Sentence was set aside where TC argued repeatedly in sentencing that the accused was actually the perpetrator when he was only convicted of aiding and abetting.  United States v. Martinez, 30 M.J. 1194 (A.F.C.M.R. 1990).

c.   The accused lying during trial cannot be used as a basis for punishment.  It can only be used in considering rehabilitation potential.  United States v. Warren, 13 M.J. 278 (C.M.A. 1982).  See, paragraph H., below. 

D.  Trial counsel-who is charged with being a zealous advocate for the government-may argue the evidence of record, as well as all reasonable inferences fairly derived from such evidence.  United States v. Baer, 53 M.J. 235 (2000)(citation omitted);  United States v. Nelson, 1 M.J. 235 (C.M.A. 1975).

1.  A financial motive for the murder was a fair inference from evidence of debts and the purchase of an additional life insurance policy.  United States v. Snodgrass, 37 M.J. 844 (A.F.C.M.R. 1993). 

2.   Fair inference/argument that we need to protect accused’s two-year-old daughter when he has abused the two other female juveniles entrusted to his care.  United States v. Robinson, 43 M.J. 501 (A.F.Ct.Crim.App. 1995).  

3.  Trial counsel may not make over zealous appeals to national pride, patriotism, local, racial or religious prejudice.

a.    United States v. Garza, 43 C.M.R. 376 (C.M.A. 1971).  TC reference to the revocation of the accused's security clearance due to his association with the Socialist Workers' Party was inflammatory.

b.    United States v. Pendergrass, 38 C.M.R. 189 (C.M.A. 1968).  TC argument was inflammatory in calling the accused a "coward" and "unfaithful to his nation" because he failed to go on patrol in Vietnam.  Evidence indicated that the accused thought that he was not properly in the service and that he had previously performed faithfully in combat.

c.    United States v. McCarthy, 37 M.J. 595 (A.F.C.M.R. 1993). In court for drug use which took place during the Gulf War, TC equated the war to the war on drugs, called the accused a “collaborator” and likened drug use to surrendering.  The argument came close to the line of separating proper and improper argument.  However, there was no substantial error in this judge alone case.     

4.  Do not argue facts not in evidence.  United States v. White, 36 M.J. 306 (C.M.A. 1993); United States v. Clifton, 15 M.J. 26 (C.M.A. 1983); United States v. Eck, 10 M.J. 501 (A.F.C.M.R. 1980).  PRACTICE TIP:  Track all exhibits and keep detailed notes of trial testimony so you know exactly what is on the record. 

5.  Do not misstate evidence.  United States v. Hampton, 40 M.J. 457 (C.M.A. 1994)(misquoting witness testimony is error).  PRACTICE TIP:  It is sometimes difficult to remember what a witness said during your private interview versus on the stand.  Using your notes will ensure you are not misquoting witnesses or arguing facts not in evidence and will impress the members with your accuracy/reliability.  (They have notes too!)  

E.  Argue contemporary history, human experiences, and matters of common knowledge.  United States v. Meeks, 41 M.J. 150 (C.M.A. 1994)(proper to comment on the air and ground war that was ongoing during the trial);  United States v. Stargell, 49 M.J. 92 (1998)(common knowledge includes routine personnel actions, thus, it was   permissible for TC to state that if the court did not give a punitive discharge the accused, with over 19 years service, would be honorably retired).

F.   Do not make “Golden Rule” arguments aimed at inflaming the passions and prejudices of members.  United States v. Baer, 53 M.J. 235 (2000)(trial counsel crossed the line when he in effect asked the members to put themselves in the place of the victim “you can’t move…you’re being taped and bound.”  However, because his argument on the whole was not calculated to inflame the members’ passions and prejudices but to describe the situation in which the victim was placed, it was not reversible error).

1.   Although asking members to put themselves in the victim’s place is improper, asking the members to imagine the victim’s fear, pain, terror, and anguish is permissible because it is simply asking the members to consider victim impact evidence.  United States v. Baer, 53 M.J. 235 (2000); United States v. Holt, 33 M.J. 400 (C.M.A. 1991).

2.   Asking member to place themselves in the position of victim's close relatives is improper. United States v. Shamberger, 1 M.J. 377 (C.M.A. 1976)(improper argument to ask court members to put themselves in the place of a husband who saw his wife repeatedly raped);  United States v. Wood, 40 C.M.R. 3 (C.M.A. 1969)(improper argument to ask court members to imagine that the child victims of sex assaults were their own children).  United States v. Nellum, 21 M.J. 700 (A.C.M.R. 1986)(error to ask MJ in argument to consider whether he would like to have the accused walk the streets of his community).

3.   It is proper to argue the rights of the victim's family or how they were affected by the crime.   United States v. Gray, 51 M.J. 1 (1999); United States v. Pearson, 17 M.J. 149 (C.M.A. 1984).

G.  Do not comment on an accused's status (he is a cop, aircraft mechanic, etc) unless there is evidence on the record to suggest that the crime was facilitated by his status or he abused his position to commit the offense.  United States v. Collins, 3 M.J. 518 (C.M.A. 1977)(no justifiable basis for his argument that the accused's membership in the security police squadron was an aggravating circumstance)

1.   Absent any evidence that accused used drugs or any justifiable basis for inference that his job was in any way affected by the offense of introducing marijuana onto a military base, it was improper for trial counsel to argue that accused's job, working on military aircraft, was a matter which the court should take into consideration. United States v. Lewis, 7 M.J. 958 (A.F.C.M.R 1979).  

2.   Arguing that accused's duty position at the base hospital was an aggravating factor in a marijuana transaction was improper where offenses charged were not facilitated by the accused's position at the base hospital, nor did he abuse his status in committing them.  United States v. Goodson, 7 M.J. 888 (A.F.C.M.R. 1979).  

3.   Appropriate to argue position/status in cases where the offense was facilitated by duty status or the accused abused his duty status in the commission of the offense.  United States v. Alias, 47 M.J. 817 (A.F.Ct.Crim.App. 1998)(proper to comment where SJA’s duty status assisted the improper relationship and the integrity of the office was called into question based on his misconduct).

H.  Do argue the fact the accused lied bears on his rehabilitative potential.  Do not argue his punishment should be increased because he lied.  United States v. Edwards, 35 M.J. 351 (C.M.A. 1992); United Statesv. Warren, 13 M.J. 278 (C.M.A. 1982); United States v. Marsh, 35 M.J. 505 (A.F.C.M.R. 1992).  See, Section IV, B, 3, above.  PRACTICE TIP:  Do not argue “Amn Bennett took that stand, looked you in the eye, and lied, he deserves a bad conduct discharge”  Do argue “Amn Bennett took that stand, looked you in the eye, and lied, consider that in determining his rehabilitation potential”.  

I.   Trial counsel may not comment on the accused’s right to remain silent or the exercise of other rights.  United States v. Gray, 51 M.J. 1 (1999)(improper argument where accused had not testified and trial counsel stated “has he ever indicated to you by his actions any remorse for what he has done?”);  United States v. Clifton, 15 M.J. 26 (C.M.A. 1983)("[d]on't feel sorry for the accused…he asserted his rights…he has been represented by counsel…he fought this every inch of the way" was improper argument);  United States v. Johnson, 1 M.J. 213 (C.M.A. 1975)(TC erred in arguing the accused had neither pled guilty nor stated that he had learned his lesson.);  United States v. Austin, 25 M.J. 639 (A.C.M.R. 1987)(improper for TC to argue the impact of accused's right to confront and cross‑examine the victim).

1.   Trial Counsel may comment upon lack of remorse in determining the accused’s rehabilitation potential if the following foundation has been laid:  the accused has either testified or made an unsworn statement and has either expressed no remorse or his expression of remorse can be arguably construed as shallow, artificial, or contrived.  United States v. Edwards, 35 M.J. 351 (C.M.A. 1992); United States v. Holt, 33 M.J. 400 (C.M.A. 1991)(TC may, in the proper case, call to the court's attention the accused's "recalcitrance in refusing to admit his guilt after findings"). 

2.   Likewise, trial counsel’s argument that the accused did not accept responsibility for his actions was fair.  United States v. Garren, 53 M.J. 142 (2000)(wholly fair and accurate to comment on accused’s failure to accept responsibility where the accused had made three pretrial statements and had testified at trial); United States v. Toro, 37 M.J. 313 (C.M.A. 1993), cert. denied, 510 U.S. 1091 (1994)(comment that nowhere in the accused’s unsworn statement does he acknowledge the finding of guilt was proper).


3.   Comment on the accused's unsworn statement.  United States v. Breeze, 11 M.J. 17 (C.M.A. 1981).  Proceed cautiously, within the guidelines of this case: "[w]hen you weigh the accused's statement, I ask you to consider something different about the accused's statement.  Everybody else who sat in that box today took an oath to tell the truth." TC erred in arguing that the accused, by choosing to make a unsworn statement in mitigation, did not subject himself to questioning by the members and counsel.  United States v. Murphy, 8 M.J. 611 (A.F.C.M.R. 1979).  

J. Do argue a dishonorable or bad conduct discharge is an appropriate punishment.  Do not argue the accused deserves to lose his job, should be separated, should not be retained or words to that effect.  Sentencing proceedings are not intended to be a vehicle to make an administrative decision about whether the accused should be retained or separated.  United States v. Ohrt, 28 M.J. 301 (C.M.A. 1989).  

1. Any blurring of the distinction between a punitive discharge and administrative separation from the service is improper.  United States v. Motsinger, 34 M.J. 255 (C.M.A. 1992)(“if you retain her, if you do not give her a bad conduct discharge, then…she is going to be working…in the Air Force.  Is this really the individual…we need in the United States Air Force” improper argument).  

2.   Trial counsel’s argument that the accused’s behavior made him unsuitable for further military service and his commission should be taken away was not error because his argument, as a whole, made it obvious he was asking for a dismissal because the severe nature of the offenses warranted a dismissal.  United States v. Sanchez, 50 M.J. 506 (A.F. Ct. Crim. App. 1999). 
K.  Refer to the generally accepted sentencing philosophies:  rehabilitation of the accused, general deterrence, specific deterrence of misconduct of the accused, and social retribution.  R.C.M 1001(g).  Sentencing instructions reference five principals of sentencing based on United States v. Ohrt, 28 M.J. 301 (C.M.A. 1989):  rehabilitation of the wrongdoer, punishment of the wrongdoer, protection of society from the wrongdoer, preservation of good order and discipline in the military, and deterrence of the wrongdoer and those who know of his crimes and his sentence from committing the same or similar offenses.  DA-PAM 27-9, pg. 61.           

    1.  Rehabilitation:  Does he have the ability to learn from his mistakes?

a.   Argue that an appropriate punishment is the first step toward salvaging the accused and that a light sentence eliminates the incentive for rehabilitation.

b.   Proper use of uncharged misconduct, i.e. prior convictions, non-judicial punishment or letters of reprimand.   Evidence of uncharged misconduct sheds light on the character of the accused.  Argue demonstrated lack of rehabilitation potential based on the accused prior repeated acts.  United States v. Cantrell, 44 M.J. 711 (A.F.Ct.Crim.App. 1996)(“the previous punishments…have had absolutely no impact on his life…no impact on his mindset…no lessons have been learned” proper argument), rev. denied, 48 M.J. 372 (1997).  PRACTICE TIP:  Do not argue or suggest he should be punished for the uncharged misconduct.  

2.  Punishment:  He deserves to be punished.  Punishment for punishment's sake.  Argument that invoked retribution and vindication of wrongs was proper.  United States v. Loving, 41 M.J. 213 (1994), aff’d, 517 U.S. 748 (1996).

3.  Protection of Society:  Example:  Society has legal rights along with the accused.  He has forfeited his right to live among us by choosing to commit a violent crime. 

4. Preservation of Good Order, Morale and Discipline in the Military.  United States v. Meeks, 41 M.J. 150 (C.M.A. 1994)(“five years in jail is nothing compared to the fear that he had last October had he deployed…think about his co-workers who did deploy…think of the message you’re going to send to them.  Think about …who had to volunteer to replace this man…who went voluntarily, if he finds out that this man got a light sentence, think of the message you’re going to send out” proper argument in refusal to deploy case).  

5.  Specific Deterrence.  R.C.M. 1001(g).  Specific deterrence deals with deterring the  offender from future misconduct.  Example:  Next time the accused is faced with the decision of whether or not to use drugs the answer should be clear: no, it’s not worth the price I will pay later.

6. General Deterrence deals with deterring others who know of the accused’s crime from committing future misconduct.  

a. Trial counsel may not invite court members to rely on general deterrence to the exclusion of other factors.  United States v. Gerdl, 10 M.J. 168  (C.M.A. 1981)(repeated references to general deterrence including “the maximum punishment would be a deterrent to people who might commit this crime” on the borderline of propriety).  A proper sentence is one tailored to the particular accused member and the nature and seriousness of the offenses.  United States v. Cantrell, 44 M.J. 711 (A.F.Ct.Crim.App. 1996).  

b. PRACTICE TIP:  Your argument should focus on an appropriate sentence based on facts and circumstances surrounding the offenses and the record/information presented about this accused.  In addition, it is permissible to argue that proposed sentence would serve society by discouraging others from committing a similar offenses.  However, you should not focus on general deterrence nor should you suggest the accused sentence should be increased to set an example for or deter others.       

IX.  DEFENSE SENTENCING ARGUMENT.  Trial counsel must watch for error in defense counsel’s sentencing argument and ensure proper corrective action is taken on the record. 

A.  Defense Counsel should not concede the accused’s guilt during sentencing in a not-guilty plea case.  United States v. Anderson, 55 M.J. 198 (2001).

B.  Requesting/conceding the propriety of a punitive discharge.  When defense counsel argues for a punitive discharge or concedes the appropriateness of such a discharge, even as a tactical step to mitigate another element of the possible sentence, counsel must make a record that such advocacy is pursuant to the accused’s wishes.  As a result, the military judge must make appropriate inquiries on the record in an Article 39(a) session regarding the accused’s specific wishes if defense counsel so argues.  United States v. Bolkan, 55 M.J. 425 (2001)(“if you must choose between confinement and a bad-conduct discharge, give him the punitive discharge.); United States v. Pineda, 54 M.J. 298 (2001)(“a bad-conduct discharge, and I don’t like asking for one, but I’m practical it’s going to happen.”); But see, United States v. Lyons, 36 M.J. 425 (C.M.A. 1993)(MJ does not have a sua sponte duty to inquire on the record regarding a request for a punitive discharge when the rationale is made clear from the unsworn statement.  “I feel that it is in both my interest and the Navy to discharge me”).

C.  Asking the court to reconsider its findings of guilty.  United States v. Brown, 13 M.J. 890 (A.C.M.R. 1982).

D.  Arguing command policy.  United States v. Grady, 15 M.J. 275 (C.M.A. 1983).

E.   Comparing sentences in other cases.  Sentence comparison is limited to post trial relief and only in cases where there is a direct correlation between the offense and the offender, a highly disparate sentence, and no good reason for the disparity. 

X.  REBUTTAL ARGUMENT (R.C.M. 1001(g))

A. There is no right to rebuttal argument in the sentencing phase.  The rationale is the prosecution carries no burden of proof.  Rebuttal is at the discretion of the military judge.  Determine your circuit and/or your judge’s policy prior to argument.

B.   If your judge allows rebuttal, never waive an opportunity to "get in the last word".  

C.   Directly rebut one to three specific points made by defense.  Don’t use rebuttal to rehash your entire argument.   Brevity is the key!   

XI.  DELIBERATIONS AND VOTING


A.  Deliberations and Voting on Sentence.  R.C.M. 1006.  

1. Basic rules and procedure.

a. Deliberation and voting are accomplished in a closed session.

b. Superiority of rank cannot be used to influence the voting.

c. Deliberation may properly include a full and free discussion.

d. Members can request the court be reopened and that portions of the record  be read to them or additional evidence introduced

e. Any member may propose a complete sentence, in writing.

f. The junior member collects the proposed sentences and submits them to the president.

g. The proposed sentences are then voted on by secret written ballot.

h. The proposed sentences are voted on in order of severity, beginning with the most lenient. When the required two‑thirds consensus is reached, that becomes the sentence of the court panel.

2.  Votes required.  Two‑thirds concurrence is required to arrive at a sentence.

                       Three‑fourths concurrence is required for any sentence that includes a period of 

                       confinement in excess of ten years.  A unanimous vote is required for the death

                       penalty.

B.  Announcement of Sentence.  R.C.M. 1007.  The court president uses a sentence worksheet (AF Form 835) to document the sentence and to announce the sentence in open court.  The military judge announces the sentence in a trial before MJ sitting alone.


C.  Impeachment of the Sentence.  R.C.M. 1008.  An otherwise proper sentence can only be impeached when extraneous prejudicial information was brought to the attention of a court member; improper outside influence is brought to bear upon a member; or unlawful command influence is brought to bear upon any member.

XII.  PUNISHMENTS AUTHORIZED UNDER THE UCMJ.  R.C.M.s 1003 and 1004.

A.  Death.  R.C.M. 1004.  A death sentence may be adjudged only by a general court-martial as expressly authorized under Part IV of the Manual or under the law of war.

1. The death penalty is authorized for thirteen different offenses.  If the death penalty is authorized, all other punishments under R.C.M. 1003 are also authorized.

a.  The trial counsel must provide written notice of the enumerated aggravating factor(s) the government intends to prove at trial.

b.  A sentence of death requires the unanimous concurrence of members that:

i. at least one aggravating factor existed;

ii. the extenuating and mitigating circumstances are substantially outweighed by the aggravating circumstances; and

iii.  death is the appropriate sentence. 

2. The death penalty is mandatory for violation of Article 106 (Spying).  Unanimous concurrence is required on findings.  The government need not provide notice or provide an aggravating factor.  After presentation of sentencing evidence, the military judge simply announces the sentence to death is imposed by operation of law.

B.  Deprivation of Liberty.  R.C.M. 1003.  Note:  Extra duties and correctional custody are not authorized court-martial punishments. They are only permissible as Article 15 punishments. 

               1.  Confinement.  

a.  If confinement for life is authorized, it may be with or without eligibility for parole.  R.C.M. 1003(b)(7).  Note: This is a change reflected in the 2002 Amendments to the Manual for Courts-Martial. 

b. Confinement for life, with or without parole, or confinement for more than ten years requires the concurrence of three-fourths of the members.  R.C.M. 1006(d)(4)(B).

c.  The maximum confinement that can be instructed upon or adjudged is life. United States v. Andrade, 32 M.J. 520 (A.C.M.R. 1990) (MJ incorrectly informed the court panel that the maximum possible sentence for the offenses to which the accused pled guilty was life plus five years.  There is no additional confinement possible past a life sentence). Consecutive and concurrent sentences are not part of military law or practice.

d.  Allen credit:  The accused gets day-for-day credit for legal pretrial confinement.  R.C.M. 305 (k); United States v. Allen, 17 M.J. 126 (C.M.A. 1984); United States v. Balboa, 33 M.J. 304 (C.M.A. 1991)(MJ properly informed the court members that the accused was entitled to 68 days Allen credit.  The panel adjudged a BCD and confinement for 12 months and 68 days).

2.  Hard labor without confinement.  R.C.M. 1003(b)(6).  

a.  Can be adjudged in cases of enlisted members only.

b.   No more than one and one-half months for each month of confinement authorized, and in no case more than three months.   

c.   The court does not specify the hard labor to be performed.  Normally, the immediate commander assigns these duties.  The staff judge advocate or chief of military justice can and should consult with the commander to ensure the accused is actually performing hard labor.

d.   Confinement and hard labor without confinement can be adjudged in the same case but together cannot exceed the amount of confinement authorized. 


3.  Restriction to specified limits.  R.C.M. 1003(b)(5)

a.   Does not exempt the member from performing military duties.

b.   Can adjudge no more than two months for each month of authorized confinement, and in no case more than two months. 

c.   Confinement and restriction can be adjudged in the same case but together cannot exceed the amount of confinement authorized.  Restriction and hard labor without confinement can be adjudged in the same case provided they do not exceed the limits for each.

d.   The sentence adjudged should specify the limits of the restriction. United States v. Dorsey, 29 M.J. 761 (A.C.M.R. 1989) (restriction to the "unit" was interpreted as the largest possible unit that could have been contemplated by the military judge.  In this case, “unit” equated to the entire Fort). 
C.  Deprivation of Pay.  R.C.M. 1003(b)(2)

1. Forfeiture of pay and allowances.

a. Total Forfeiture of all Pay and Allowances.  Note:  Due to the jurisdictional limit of a SPCM, total forfeitures are only available in a GCM.                                                        

1.  Allowances are subject to forfeiture only when the sentence includes forfeiture of all pay and allowances.  Said another way, in partial forfeiture cases, the partial forfeiture is of pay only, not allowances.

2.  A sentence may not include total forfeitures when confinement is not   adjudged.  United States v. Warner, 25 M.J. 64 (C.M.A. 1987).

b.  If partial forfeitures are adjudged, the sentence must state the exact amount of forfeiture in whole dollars to be forfeited each month and the number of months the forfeitures will last.  The maximum partial forfeiture is computed using basic pay.  If the sentence includes a reduction in grade, the maximum is calculated using that lower grade.  Note:  As a result, in an SPCM,  the judge will include in instructions the maximum forfeiture for the accused grade and all lower grades, e.g. “the maximum forfeiture for an A1C is $x; the maximum forfeiture for an Amn is “$x; the maximum forfeiture for an AB is $x”. 

c.  Neither the accused nor the court can direct the disposition of forfeitures. 

d.  Automatic Forfeiture of Pay and Allowances.  Article 58b, UCMJ.  Forfeitures are taken automatically beginning 14 day after sentence is adjudged in the following instances:

(1) Death sentence:  total forfeiture of pay and allowances.

(2) GCM in which both confinement and a punitive discharge are adjudged:  total forfeiture of pay and allowances during confinement.

(3) GCM in which confinement exceeded 6 months and no punitive discharge adjudged:  total forfeiture of all pay and allowances during confinement.

(4) GCM in which a punitive discharge is adjudged but no confinement:  pay and allowances not affected by Article 58b.  

(5) SPCM in which BCD and confinement adjudged:  two-thirds pay automatically forfeited during confinement.  

(6) SPCM in which BCD adjudged but no confinement:  pay not affected by Article 58b.

(7) The convening authority can waive any or all of the forfeitures for a period not to exceed six months so as to direct an involuntary allotment to provide for the support of the accused’s dependents.

2.  Fines.

a. A fine differs from a forfeiture in that a fine makes the accused immediately liable to the United States for the entire amount of money specified in the sentence.

(1) United States v. Motsinger, 34 M.J. 255 (C.M.A. 1992).  MJ's failure to instruct on the possibility of a fine did not preclude court panel from imposing a fine where standard sentence worksheet provided to the members, with the agreement of all counsel, addressed the issue.

(2) Other than limits on cruel and unusual punishment, there are no limits on the amount of a fine in a GCM.  The fine provision is usually reserved for "unjust enrichment" type cases.  Unless the accused is made aware of the possibility of a fine being imposed, it cannot be imposed in a guilty plea case.  United States v. Williams, 18 M.J. 186 (C.M.A. 1984).

(3) Special and summary courts‑martial can impose both a fine and a forfeiture so long as the total does not exceed the total amount of the maximum forfeitures authorized.  United States v. Tualla, 52 M.J. 228 (2000), citing, United States v. Harris, 19 M.J. 331 (C.M.A.1985). 

b. Contingent confinement.  A fine may be accompanied by a provision in the sentence that, in the event the fine is not paid, the person fined shall, in addition to any period of confinement adjudged, be further confined until a fixed period considered an equivalent punishment to the fine has expired.  The total period of confinement so adjudged shall not exceed the jurisdictional limitations of the court.  R.C.M. 1003(b)(3).


D.  Punitive Discharge.

1. Dismissal ‑ Applies only to commissioned officers and Air Force Academy cadets.  A dismissal is the only type of punitive discharge that can be imposed on officers and cadets.  It is considered the equivalent of a dishonorable discharge for enlisted members.  A dismissal can only be imposed by a GCM.   
2. Dishonorable Discharge ‑ Applies only to enlisted personnel.  It can only be imposed by a GCM.  A “DD” should be reserved for those who should be separated under conditions of dishonor, after having been convicted of offenses usually recognized as felonies in civilian jurisdictions or offenses of a military nature requiring severe punishment.   

3. Bad Conduct Discharge ‑ Applies only to enlisted members.  Less severe than a DD.  A BCD can be imposed by either a SPCM or GCM.  Designed as punishment for bad conduct.    

E.  Reductions in Grade.  R.C.M. 1003(b)(4).                                                                    

1.  Enlisted members only.  The court-martial may reduce the member to the lowest enlisted grade or any intermediate pay grade. 

2.  The provision in Article 58(a) that automatically reduces members to E-1 if they receive a particular type of sentence does not apply to the Air Force.  AFI 51-201, para. 9.10.

XIII.  HOW TO DETERMINE THE MAXIMUM SENTENCE FOR A COURT-MARTIAL
A. Review R.C.M. 1003 which sets out the broad range of punishments authorized under the UCMJ.   

 B.   Next determine the maximum punishment for the offense(s) as set out in the punitive article(s).  Example:  If A1C Bennett is charged with one specification of wrongful use of cocaine and one specification of larceny under $500, the maximum punishment as stated in Article 112a is a DD, forfeiture of all pay and allowances, and confinement for two years; the maximum punishment for the larceny under Article 121 is a BCD, forfeiture of all pay and allowances, and confinement for one year.  The maximum in that case would be a DD, forfeiture of all pay and allowances, and confinement for three years.  

Note 1: The punitive articles state the maximum punishment for confinement, forfeitures, and punitive discharge only.  When a DD is authorized, a BCD is also authorized.  Although not specifically listed, the court can also adjudge a reprimand, fine, reduction, restriction, or hard labor without confinement, as set out in R.C.M. 1003.  R.C.M. 1003(c)(1)(a). 


Note 2:  R.C.M. 1003(d) does contain an escalator clause which applies to repeat offenders and to some courts involving two or more offenses.  Specifically, a BCD and forfeiture of all pay and allowances is authorized if: (1) two or more offenses are charged; (2) none of the offenses authorize a BCD, and (3) the total authorized confinement is six months or more.
B. Determine the jurisdictional limits of the court-martial.  If the jurisdictional limit for the court is less than the maximum penalty for that offense(s), the jurisdictional limit controls.  If the maximum penalty for the offense is less than the jurisdictional maximum, the maximum penalty controls.   

1.  Summary Courts-Martial:  If the member is E-4 or below, a summary court may adjudge any punishment not forbidden by the code except death, dismissal, dishonorable or bad conduct discharge, confinement for more than one month, hard labor without confinement for more than 45 days, restriction to specified limits for more than two months, or forfeiture of more than two-thirds of one month’s pay.  If the member is E-5 and above, the summary court also may not adjudge confinement, hard labor without confinement, or reduction except to the next pay grade.  R.C.M. 1301(d).  Thus, if the case is referred to a summary court, A1C Bennett’s maximum punishment would be confinement for one month, hard labor without confinement for 45 days, restriction for two months, and forfeiture of 2/3 of one months pay.
2.  Special Courts-Martial:  A special court may adjudge any punishment authorized under the manual except death, DD, dismissal, confinement for more than 1 year, hard labor without confinement for more than 3 months, forfeiture of pay exceeding two-thirds pay per month, or any forfeiture of pay for more than 1 year.  R.C.M. 201(f)(2)(B).  If A1C Bennett’s case was referred to a special court, his maximum punishment would be a BCD, forfeiture of 2/3 pay for 1 year, and confinement for 1 year.

3.  General Courts-Martial:  No jurisdictional limit.  If A1C Bennett’s case was referred to a general court, the maximum sentence would be the maximum penalties for the offense(s) charged, i.e. DD, forfeiture of all pay and allowances, and confinement for 3 years.

C.  Assess multiplicity for sentencing.

1. In Teters, the Court of Appeals for the Armed Forces adopted the “elements” test for multiplicity based on Schmuck v. United States, 489 U.S. 705 (1989) and Blockburger v. United States, 284 U.S. 299 (1932).  United States v. Teters, 37 M.J. 370 (C.M.A. 1993), cert. denied, 510 U.S. 1091 (1994).  Where criminal statutes and legislative history are silent regarding congressional intent to permit multiple convictions and punishments, we resort to the Blockburger rule.  When the Blockburger rule, i.e. the elements test, is satisfied, separate offenses warranting separate convictions and punishment can be presumed to be congress’ intent.  United States v. Morrison, 41 M.J. 482 (1995).  

2.   R.C.M. 1003(c)(1)(c) addresses multiplicity as follows:  When an accused is found guilty of two or more offenses, the maximum authorized punishment may be imposed for each separate offense…offenses are not separate if each does not require proof of an element not required to prove the other.”  That language is virtually the same as the elements test of Blockburger.  Id.  The “fairly embraced” and “single impulse” tests have been abandoned.  Id.,  citing, United States v. Teeters, 37 M.J. 370 (C.M.A. 1993), cert. denied,   U.S.  ,114 S.Ct. 919, 127 L.E.2d 213 (1994) and United States v. Traeder, 32 M.J. 455 (C.M.A. 1991).

Note:  It would appear from the elements test and the language of the R.C.M. that multiplicity for sentencing was dead.  However, the distinct concept of “unreasonable multiplication of charges” has been used to adjust the maximum punishment in cases even if the offenses were not technically multiplicious.     

3.   Multiplicity and unreasonable multiplication of charges are distinct concepts. Multiplicity is a concept that derives from the Double Jeopardy Clause of the U.S. Constitution…and deals with the statutes themselves, their elements, and congressional intent.  Contrast multiplicity with the longstanding principle prohibiting unreasonable multiplication of charges which promotes fairness considerations separate from an analysis of the statutes, their elements, and the intent of Congress.  Even if offenses are not multiplicious as a matter of law with respect to double jeopardy concerns, the prohibition against unreasonable multiplication of charges has long provided courts-martial a legal standard-reasonableness-to address the consequences of an abuse of prosecutorial discretion.  The MCM uses the term “multiplicity of offenses for sentencing purposes” rather than “unreasonable multiplication of charges”.  Until the manual is amended “multiplicity for sentencing” remains a valid basis for relief. United States v. Quiroz, 55 M.J. 334 (2001)(citations omitted).

4.  The test for unreasonable multiplication of charges is whether military prosecutors needlessly piled on charges against an accused for what is substantially one transaction.  R.C.M. 307(c)(4), Discussion.  Thus, even if the multiplicity doctrine permits the conviction and punishment of an accused for more than one offense for what is a single act, a military judge may exercise his equitable powers to adjust the maximum sentence.  United States v. Aaron, 54 M.J. 538 (A.F.Ct.Crim. App. 2000), rev. denied, 54 M.J. 450 (2000)(all three specifications of indecent acts which took place within the same time period and with the same victim allege a separate act and as such the unreasonable multiplication of charges doctrine does not apply).  Note:  In Quiroz, CAAF stressed the standard is a legal standard, reasonableness, not equity or fairness.    
5.  Finally, in cases involving failure to obey a lawful order or violation of a regulation, punishment can be limited by  MCM, Part IV, para. 16(e)(2).  If in the absence of the order or regulation which was violated or not obeyed, the accused would, on the same facts, be subject to conviction of another offense for which a lesser punishment is prescribed, that maximum punishment will control.  Id.  
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